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(i) 
QUESTION PRESENTED 
Whether the trial court, in a medical malpractice case against 
a hospital and its agent physician, properly ruled at the conclusion of 
the plaintiffs’ case that plaintiffs had failed to make a prima facie 
showing of negligence, the plaintiffs' evidence having shown that the 
female plaintiff, a white woman then thirty-three years of age, was 
admitted to the hospital on July 21, 1949, for a condition diagnosed 
as an acute thrombo-phlebitis of the right leg, placed on bed rest 
for a period of six days to enable the fever to subside in said leg, 
then taken to the operating room where two resident physicians, in 
aspirating fluid from the right knee for admittedly diagnostic purposes 
only (which fluid was never pathologically examined) allegedly exerted 
more pressure than was reasonably necessary on said knee, while 
flexing same for such aspirating procedure, causing a sharp click, 
and instant pain in said knee (even though said knee was locally 
anesthetized), when, upon X-Ray at said hospital on July 28, 1949, 
it was first discovered that she had sustained a depressed fracture 
of the medial condyle of the right tibia, although there was no history 
of prior trauma, and that said right knee had been without pain prior 
to the said aspirating procedure; and in addition thereto, evidence that 
an orderly of the said hospital, the day following said aspirating pro- 
cedure, had taken said female plaintiff to a therapy room and com- 
pelled her to walk on said fractured right leg for a period of time, 
ostensibly without responsible orders, thereby aggravating the fracture 
caused the day previous and retarding plaintiff's ultimate recovery. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 13, 670 


LAURA B. WELCH, et al, 7 
Appellants | 
V. : 


CENTRAL DISPENSARY & EMERGENCY HOSPITAL, Inc., 
A Body Corporate 
and 


DR. OTTO INGLEHART, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This is an appeal by Laura B. Welch, and her husband, Otis 
J. Welch, unsuccessful plaintiffs below, from the action of the United 
States District Court for the District of Columbia, in directing a 
verdict for the defendants at the close of plaintiff's evidence in an 
action for damages for negligence and medical malpractice App. 16). 


The United States District Court had jurisdiction of the original 
action under and by virtue of Title 11, Section 306, D. C. Code of 
Laws, 1951 Edition, as amended. 
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This Court has jurisdiction to review the judgment appealed 
from (which was a final judgment in the court below), under and by 
virtue of revised Title 28, Section 1291 and 1292, of the United States 
Code. 


The pleading showing evidence of the jurisdiction is the Com- 
plaint. (App. 1). For the purpose of this brief, the parties will be 


referred to as in the court below. 


STATEMENT OF THE CASE 

The plaintiffs are wife and husband respectively, married to 
each other for over twenty years, and are residents of Prince 
Georges County, Maryland. On July 21, 1949, at which time the 
wife was thirty-three years of age, she suffered a second attack of 
phlebitis of the right leg, and due to the absence of her family 
physician, Dr. Julius Kauffman, and on the advice of one Dr. Albert 
Roth (another local doctor who was supposedly handling Dr. Kauffman's 
practice during his absence on vacation), she was admitted to the 
Emergency Hospital on arrangements made with said hospital by the 
Maryland Vocational Rehabilitation Bureau. Her admission was on 
July 21, 1949, she having been transported to the hospital by her 
husband. 


On admission, she was examined by the admitting physician, 
Dr. Hawfield, and it was decided to place her on bed rest for a period 
of time to permit the fever in the right leg to subside, the admitting 
- diagnosis being that of acute thrombo-phlebitis. She remained on such 
bed rest for a period of six days, during which time she was examined 
by one or more of the resident physicians, particularly a Dr. Newman, 
who took a history from her, and Dr. Otto Inglehart, another resident, 
and a Dr. Veal and a Dr. Shadid, the latter two being vein specialists. 
Dr. Newman was originally named as a party defendant in this action, 
but was never served with process due to his having left the city. 
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During this six day period of bed rest, the right leg was kept in 


a "cradle", but no medication was given plaintiff, nor were any X-Rays 


of the right leg made. 


On July 27, 1949, she was taken to the operating room, where, 
after the administration of a local anesthetic into the knee cap, Drs. 
Newman and Inglehart, in the presence of two nurses, attempted to 
aspirate fluid from the knee-cap, which was done for the admitted 
purpose of making a pathological diagnosis of said fluid to determine 
the cause of the fever and swelling of the leg. According to the plain- 
tiff Laura Welch, the patient, it was Dr. Inglehart who pressed on her 
knee while Dr. Newman worked around with the needle to aspirate the 
fluid. However, according to Dr. Inglehart, who was called by 
plaintiffs as an adverse witness, it was Dr. Newman who exerted the 
pressure (App. 97). | 


Plaintiff testified that during the aspirating procedure, the 
doctors would elevate the right knee, then flex same downward to the 
table, and that after the fourth such elevation and downward flexion, 
they all the while exerting pressure on her knee, she felt a sharp 
pain coincident with a "click", "like the click of a bottle" (App. 27), 
which she heard, and upon telling the doctors of this, after Dr. 
Inglehart had asked her "if she felt anything then", Dr. Inglehart 
said += "Well, we are not going to work on you anymore. We are 
going to X-Ray you tomorrow morning." Whereupon both doctors 
started laughing, and Dr. Inglehart said: "Well, you can blame that 
pain on Dr. Newman." 1 


She was thereupon taken back to her bed in the ward, -and about 
an hour later, a colored orderly in a white uniform came into the ward, 
asked if there was a phlebitis patient there, and she being the only 
patient with that condition there at that time, said orderly took her, in 
a wheel-chair, down to a therapy room about twenty feet square, and 
compelled her to walk, in an iron stroller, the length of said room 
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three or four times, until she complained of the pain, whereupon she 


was taken back to her ward. 


On her return to her ward, Drs. Hawfield and Inglehart were 
there, and when Dr. Hawfield asked her where she had been and she 
informed him, he replied that she was not supposed to go down and 
walk in the walker, that they had no orders for same, whereupon he 
told her that her knee was fractured. When plaintiff turned to Dr. 
Inglehart and asked how that had happened, Dr. Inglehart would not 
talk to her, but left the room. (App. 33) 


X-Rays taken on July 28, 1949 at the hospital showed a de- 
pressed fracture of the medial condyle of the right tibia. 


She was then obliged to remain in bed, with the right knee in 
what is known as a “pillow splint" for several days, thereafter coming 
under the care of a Dr. Mitchell, an orthopedic physician at the said 
hospital, who ultimately immobilized the leg in a plaster cast, where- 
upon the patient was discharged. After wearing the cast for a month, 
she returned as an "out-patient" five or six times, on which visits 
no therapy was resorted to, other than telling her to swing the leg 
back and forth and to use hot compresses on it. 


She never came under the care of Drs. Inglehart or Newman 
| again, after Dr. Mitchell had taken over. 


Plaintiff denied having sustained any fall, shock or other 
trauma prior to her having entered the hospital, and in this was 
corroborated by her husband. 


Plaintiffs called Dr. Julius Kauffman and Dr. Albert Roth to 

_ develop and show plaintiff's prior physical health, and certain X-Rays 
taken shortly prior to her admission to Emergency Hospital, at the 
Prince Georges County Hospital, were offered, to show that plaintiff 
had no complaints referrable to her right knee, prior to said ad- 
mission. 
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Plaintiffs also called, as adverse witnesses, Drs. Hawfield, 
and Inglehart, and although there were many conflicts in their testi- 
mony with that of plaintiffs, such conflicts should have been resolved 


by the jury. 

As a matter of fact, this case had been tried once before, before 
Judge Jennings Bailey and a jury, in May, 1954, resulting in a jury 
verdict for the plaintiffs of $5100.00. However, Judge Bailey, on 
motions of the defendant, thereafter denied their motion for judgment 





notwithstanding the verdict, but granted their motion for new trial, 
stating - "I am satisfied that this leg could not have been broken as 
claimed by the plaintiff." And in denying defendants’ motion for judg- 
ment notwithstanding the verdict, he stated - "As I said before, I think 
there was evidence to go to the jury, etc."" (App. 15) 


However, Judge Bailey refused to re-hear the case, contrary 
to a motion adopted by the U.S. District Court in executive session 
on February 8, 1954 to the effect that if a new trial be granted in 
any case it shall be rescheduled before the same judge for retrial. 


(See letter in Record to Assignment Commissioner). 


And due to the illness of the original trial counsel for the 
defendants, John R. Daily, Esq., the matter awaited re-trial pending 
Mr. Daily's recovery, which unfortunately did not come to pass, where- 
upon another member of his firm had to familiarize himself with the 
case, and said retrial did not take place until October, 1956, resulting 
in the directed verdict which is the basis of this appeal (App. 16). 


STATEMENT OF POINT ON APPEAL 
The trial court erred in directing a verdict for the defendants 
at the close of plaintiffs' case, thereby holding that there was no 
triable issue of fact herein, especially when plaintiffs' had made out 
a prima facie case in chief sufficient to put the defendants to their 


defense, if they had one. 
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SUMMA RY OF ARGUMENT 

In hospital negligence and medical malpractice cases involving 
no highly specialized subjects of medicine, such as cancer, multiple 
sclerosis, heart diseases, etc., and involving treatment or lack of 
treatment for simple ailments or traumatic injuries of which laymen 
have general knowledge, a court or jury need not depend on expert 
evidence to reach a conclusion as to the presence or absence of 
negligence in a given case, but may draw their own reasonable in- 


ferences from the facts admitted into evidence. 


ARGUMENT 
As to those malpractice cases involving a highly specialized 
subject of medicine, this court, in Kasmer v. Sternal, 83 U.S. App. 
D.C. 50, 165 F.2d 624, in denying a recovery in a cancer case 
against a dentist, stated: 


"All that we hold is that the record is wholly and entirely 
devoid of any evidence on which a jury could reach a con- 
clusion that anything done by defendant actually caused 
plaintiff's cancer, and hence that in telling the jury they 
might find that defendant caused the cancer, the court 
erred. The rule which we invoke in this respect is 
particularly applicable where, as here, the subject 
matter of the controversy is the highly specialized 
subject of cancer, as to which laymen have no know- 
ledge and as to which both court andjury must depend 


on expert evidence. * * * * ** (Emphasis ours) __ 

However, where the evidence in this case shows that this 
patient entered the defendants’ hospital as a patient suffering with 
-a case of acute thrombo-phlebitis, with a history of no trauma, 
shock, or fall, and is discharged as an orthopedic patient with a 
fractured knee, it does not take much of an inference to establish 
the fact that such injury must have occurred through the negligence 
of someone in the hospital or its employ. 


See! ter Ge an, Se pe ee 
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This court has held, in Christie v. Callahan, 75 U. S. App. D.C. 

133, 124 F.2d 825: : 
"Malpractice is hard to prove. The secs has all 
of the advantage of position. He is, presumably, an 
expert. The patient is alayman. The physicial knows 
what is done and its significance. The patient may or 
may not know what is done. He seldom knows its 
Significance. He judges chiefly by results. The 
physician has the patient in his confidence, disarmed 
against suspicion. Physicians, like lawyers, are 
loath to testify that a fellow craftsman has been 
negligent, especially when he is highly reputable 
in professional character, as are these defendants. 

In short, the pases ician has the advantage of: pnowledee 
and of proof. 

This patient had no idea as to what was being done to treat her 
phlebitis. After six days of bed rest, all she knew was that a specimen 
of the fluid in her leg and knee was to be extracted for diagnostic 
purposes. This aspirating procedure is no highly technical operation, 
requiring superior skill in surgery. Doubtless an interne, or even a 
registered nurse, could have performed same. But as a result of a 
simple aspirating procedure one can not usually expect to sustain a 
broken bone, and such result is not the usual result of such a simple 


procedure. 


This court, in a long line of cases, culminating in Goodwin v. 
Hertzberg, 91 U.S. App. D.C. 385, 201 F.2d 204, has held that 
generally, direct and positive testimony of specific acts of negligence 
is not required in a malpractice action, and that in such an action the 
facts alone may prove negligence, and, if so, it is unnecessary to 
have expert witnesses. : 


See also: Crist v. White, 62 App. D.C. 269; 66 F.2d 795; 
Grubb v. Groover, 62 App. D.C. 305, 67 F. 2d 511; Weisenberg v. 
Hazen, 63 App. D.C. 398; 73 F.2d 318; Byrom v. Casualty Hospital, 
78 U.S. App. D.C. 42; 136 F.2d 278; Teichman v. Parrish, 81 U.S. 
App. D.C. 217; 157 F.2d 75; Chambers v. Tobin, 92 U. S. App. D.C. 
274; 204 F.2d 732. 3 
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In all of the foregoing cases, the evidence was submitted to 
the jury for its determination as the sole triers of the fact, as to 


the existence of negligence. 


It is odd that in the instant case, one judge of the trial court 
(at the first trial hereof), of longer experience and certainly of equal 
ability, specifically held that there was evidence to go to the jury 
(App. 15). It is of course unfortunate that he disagreed with the jury, 
after having submitted that first trial to the jury under full and 
appropriate instructions, and granted a new trial thereof. As to such 
action in granting a new trial plaintiffs are remediless, same not being 
a final judgment, and subject to review only as an abuse of discretion, 
which is difficult to prove. 


However, the second trial, which was longer, fuller, and 
involved additional evidence, certainly raised the same issues, made 
a stronger case for submission to the jury, yet the second trial judge 
resolved all issues against the plaintiffs, in effect holding that no 
prima facie case had been made. 


CONCLUSION 
In conclusion, and in view of the foregoing authorities and 
argument, it is respectfully submitted that the District Court erred 
in directing a verdict for the defendants at the close of the plaintiffs' 
case; and that accordingly, such judgment should be reversed, and the 
case remanded for trial on the merits and submission to a jury; or in 
the alternative that the original verdict and judgment of the first jury 
be reinstated. 
Respectfully submitted, 


EARL H. DAVIS, ESQ., 
210 C Street, N. W. 
Washington 1, D. C. 


JOSEPH D. MALLOY, ESQ., 
Woodward Building - 
Washington, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


503 [Filed October 3, 1951] 


LAURA B. WELCH 

and 
OTIS J. WELCH, 
Marlboro Gardens Apartments, 
5900 Marlboro Pike, 
Hillside, 
Maryland. 

Plaintiffs 


Vv. CIVIL ACTION 


CENTRAL DISPENSARY & EMERGENCY No. 4136-'51 
HOSPITAL, Inc., 

A Body Corporate, 

1711 -19 New York Ave., N. W. 

Washington, D. C. 


and 


DR. OTTO INGLEHART, 
(Resident-Interne), 

% Emergency Hospital 

1711 New York Ave., N. W. 
Washington, D. C. 


and 


DR. LEWIS B. NEWMAN, 
(resident-interne), 

% Emergency Hospital, 

1711 New York Ave., N. W. 
Washington, D. C. 


Defendants 


me ae a a a a a a a a a a a a a a a a a ee a a a ee ee ee ee 
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2 
COMPLAINT 


Damages for Professional Negligence, Malpractice, and 
Expenses, etc., in connection therewith. 

(1) This Court has jurisdiction of the subject matter hereof, 
by virtue of Title 11-306, D. C. Code of Laws, 1940 Edition, as 
amended, and for the further reason of the diversity of citizenship of 
the parties litigant hereto, and the fact that the relief herein sought 
exceeds the sum of $3,000.00. 

(2) The plaintiffs are wife and husband respectively, are both 
adult citizens of the United States, and residents of the State of Maryland, 
and bring this action in their own individual rights. 

(3) The defendant, Central Dispensary & Emergency Hospital, 
Inc. , is a body corporate, chartered by Act of Congress, organized 
and doing business under and by virtue of the laws of the District of 
Columbia, as a hospital, with its principal office and place of business 
at 1711-19 New York Avenue, Northwest, in the District of Columbia, 
and is sued herein in its own right. 

(4) The defendants, Dr. Otto Inglehart and Dr. Lewis B. 
Newman, are both adult citizens of the United States, residents of the 
District of Columbia, engaged in the general practice of medicine as 
resident physicians and internes at the aforesaid Emergency Hospital, 
and are sued herein in their own right, and as the agents of the corporate 
defendant. 

(5) Before, and at the time of the committing of the grievances 
hereinafter complained of, the defendants, Otto Inglehart and Lewis B. 
Newman, professed and held themselves out to the public and to the 
plaintiffs, as physicians and surgeons and practitioners of ordinary 
skill and ability, and were then and there exercising and carrying on 
the art and profession of physicians and surgeons at and in the aforesaid 
Central Dispensary & Emergency Hospital, Inc. , at which institution 
they were both residents and internes. 
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(6) On, to-wit, July 23, 1949, the female plaintiff, Laura B. 
Welch, had been and was a patient at the said Central Dispensary & 
Emergency Hospital, Inc., a body corporate, having been sent to said 
hospital by her Maryland physician for treatment of a blood clot in her 
lower right leg. While such patient at the hospital of the corporate 
defendant, the said Otto Inglehart and Lester Newman, interne-physicians 
employed by the said defendant hospital, and in their own capacity, and 
on behalf of the said corporate defendant, negligently, carelessly and 
unskillfully, and with gross negligence, examined and treated the said 
plaintiff; and while treating the plaintiff's right leg for the said blood 
clot condition, they negligently and carelessly, while injecting needles 
into the right knee of plaintiff and pressing thereon to aspirate fluid 
from the said right knee, exerted so much pressure to said knee as to 
fracture the right patella, or knee cap, which had theretofore been 
intact. That the said doctors thereupon immediately ceased treating 
the blood clot condition, and upon the taking of X-Rays later, the 
fracture of the right patella was confirmed. : | 

(7) As adirect result of the defendants' negligence, the female 
plaintiff was obliged to remain in the said hospital for a long period of 

time, and to seek and obtain competent medical and surgical care 
and attention to undo the negligent work of the said defendants, and to 
undergo further surgery, orthopedic treatment, X-Ray treatment and 
hospitalization; and she suffered and continues to suffer great mental 
and physical pain and anguish; and has been left with a permanent 
impairment in the full use of the said right knee; and she has suffered 
and sustained a severe shock to her nervous system. 

(8) As adirect result of the defendants' negligence, as 
aforesaid, Otis J. Welch, husband of the female plaintiff, has been 
and will be in the future, put to great expense for the necessary medical, 
surgical, nursing, X-Ray and hospitalization expense to cure his said 


wife and alleviate her suffering from said injuries, and allied expenses 





4 
in connection therewith, such as drugs, appliances and medicines; he 
has been obliged to employ help to aid his wife in her usual domestic 
duties which she had performed prior to said injuries herself; and he 
lost and continues to lose her society, companionship and consortium, 
due to such negligence of the defendants, as aforesaid. 

WHEREFORE, the premises considered, the plaintiff Laura B. 
Welch, brings this action, and demands judgment against the said 
defendants in the full sum of Fifty Thousand dollars ($50,000.00), besides 
the costs hereof; and 

WHEREFORE, the plaintiff, Otis J. Welch, brings this action, 
and demands judgment against the said defendants, in the full sum of 
Fifteen Thousand dollars ($15,000.00), besides the costs hereof. 


DAVIS & HARTH, 
By /s/ Earl H. Davis, Esq. 


x xk * 
and 


/s/ Joseph D. Malloy, Esq., 


* * * 


Attorneys for Plaintiffs. 


DEMAND FOR JURY TRIAL 


Plaintiffs demand a trial by jury of 
of all issues in the above action. 


/s/ Earl H. Davis 
Of Counsel for Plaintiffs. 


[Filed October 29, 1951] 


ANSWER OF CENTRAL DISPENSARY & EMERGENCY 
HOSPITAL AND OTTO INGLEHART, TO COMPLAINT 
FOR NEGLIGENCE, MALPRACTICE AND EXPENSES, 
ETC. , IN CONNECTION THEREWITH 


The Central Dispensary & Emergency Hospital, Inc., a body 
corporate, and Dr. Otto Inglehart, by their attorneys, Welch, Daily & 
Welch, for answer to the complaint, say as follows: 
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First Defense 

The complaint fails to state a claim against these defendants upon 

which relief may be granted. 
Second Defense: 

Defendants admit the allegations in Paragraphs Two (2), Three 
(3) and Four (4), except that Dr. Lewis B. Newman was a resident 
interne or agent of defendant Number One as stated in Paragraph 
Four (4). Defendant Inglehart admits the allegations in Paragraph 
Five (5); defendants admit the plaintiff was a patient of the hospital, but 
deny the other allegations in Paragraph Six (6), especially denying 
negligence in the treatment and care of plaintiff; defendants are without. 
information sufficient to form a belief as to the truth of the allegations 
as to injury and loss contained in Paragraphs Seven (7) and Eight (8) and 
deny each and every other allegation not herein specifically admitted 
and further deny that plaintiff was injured as alleged. 

Third Defense 3 

Defendants state that plaintiff's injuries, if any, were a result of 
som ehing over which they had no control, but of which plaintiff had 
full knowledge from previous medical history. | 

Fourth Defense 

Defendants aver that in aspirating the knee due care was used and 

the treatment rendered plaintiff was in accord with approved practice 


of hospitals and their employees in the District of Columbia. 


WELCH, DAILY & WELCH 


By: /s/ JohnR. Daily 

Attorneys for Defendants 
Central Dispensary & Emergency 
Hospital, Inc. * * * 


[CERTIFICATE OF SERVICE] 
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[Filed May 6, 1954] ORDER 


GRANTING MOTION TO AMEND COMPLAINT TO CONFORM 
TO THE PRE-TRIAL ORDER & EVIDENCE 


Upon the oral motion of the plaintiffs, through counsel, for 
leave to amend their complaint herein, to conform to the pre-trial 
order and the evidence, so as to allege negligence upon the corporate 
defendant, acting by and through its agent, servant or employee, an 
orderly, in mistakenly placing the female plaintiff in a mechanical 
walker, in the presence of the fracture of the right tibia, thereby 
aggravating same and retarding its recovery, it is by the Court, 

ORDERED, that the plaintiffs' Motion for leave to thus amend 
their Complaint, be, and the same hereby is, granted, and the 
complaint is hereby amended accordingly. 
| BY THE COURT, 

DATED: May 6, 1954. /s/ Jennings Bailey 
SEEN: sudse 





/s/ John R. Daily 
Of counsel for Defendants. 


/s/ Earl H. Davis 
Of counsel for Plaintiffs. 


[Filed May 6, 1954] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 3rd day of May, 
1954, before the Court and a jury of good and lawful persons of this 
district, to wit: 


Edward A. Balkner Bertha M. Newsome 
Vera M. MackKrill Marshall Jackson 
John D. Fleetwood George A. Watson 
Martin Goerl Mathilda M. Botsford 


Florence E. Pemberton Mary V. Kingsbury 
Edna P. Hulett John H. Waters 




















" | 
who, after having been duly sworn to well and truly try the issues 
between Laura B. Welch and Otis J. Welch, plaintiffs and the Central 
Dispensary & Emergency Hospital, Inc., A Body Corporate, and Dr. 
Otto Inglehart, defendants, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 6th day of May, 1954, 
that they find the issues aforesaid in favor of the plaintiffs and that 
the money payable to them by the defendants by reason of the premises 
is the sum of four thousand dollars($4,000.00) to Laura B. Welch, 
and the sum of one thousand dollars ($1,000.00) to Otis J. Welch. 
They further find the issues aforesaid in favor of the plaintiff Laura B. 
Welch and that the’ money payable to her by the Defendant Central 
Dispensary & Emergency Hospital, Inc., a Body Corporate, by reason 
of the premises is the sum of one hundred dollars ($100. 00). 
Wherefore, it is adjudged that the said plaintiff Laura B. Welch 
recover of the said defendants the sum of four thousand dollars 
($4, 000.00) together with costs; it is also adjudged that said plaintiff 
Otis J. Welch recover of the said defendants the sum of one thousand 
dollars ($1,000.00) together with costs; it is further adjudged that 
said plaintiff Laura B. Welch recover of the defendant Central 
Dispensary & Emergency Hospital, Inc., a Body Corporate the sum of 
one hundred dollars ($100.00) together with costs. 


HARRY M. HULL, Clerk 
By /s/ Anne W. Lyddane 


By direction of 
Judge Jennings Bailey 
(n) 





515 [Filed May 17, 1954] 


MOTION FOR NEW TRIAL, OR, IN THE ALTERNATIVE, 
FOR JUDGMENT NON OBSTANTE VEREDICTO 


Now come the defendants and move the Court for a new trial, or, 
in the alternative, for judgment non obstante veredicto, in the above- 
entitled cause, and for reasons therefor show to the Court: 

(1). That the verdict is contrary to the law. 

(2). That the verdict is contrary to the evidence. 

(3). That the verdict is contrary to the weight of the evidence. 

(4). That the verdict is not sustained by the evidence. 

(5). The Court erred in submitting to the jury the suit against 
Dr. Inglehart and the hospital (no contention is made with reference to 
the verdict obtained against the hospital in the sum of One Hundred 
Dollars ($100. 00). 


WELCH, DAILY & WELCH 


By: /s/ JohnR. Daily 
Attorneys for defendant 


* * * 


[CERTIFICATE OF SERVICE] 


490 [Filed January 14, 1957] 
Washington, D. C., 
Tuesday, May 25, 1954 
The above-entitled matter came on for hearing on motion for new 
trial before the HONORABLE JENNINGS BAILEY, United States 
District Judge at 10:00 o'clock a. m. 
APPEARANCES: 
On behalf of the Plaintiffs: 


_ DAVIS & HARTH 
by EARL H. DAVIS, Esq. 


9 
On behalf of the defendants: 
WELCH DAILY & WELCH 
By JOHN R. DAILY, Esq. 
491 PROCEEDINGS : 

THE DEPUTY CLERK: Welch vs. Central Dispensary & 
Emergency Hospital. 

MR. DAILY: Ready. 

MR. DAVIS: Ready. 

MR. DAILY: [If Your Honor please, this is a motion for a new 
trial or in the alternative for a motion n.o. v. : 

If Your Honor pleases, in this particular case, I have tried 
many of these malpractice cases as Your Honor knows, and if I ever 
felt confident of winning a case I certainly felt confident of winning this 
one. I could have secured and paraded before the Court any number 
of doctors who would have testified that the fracture in this particular 
instance could not possibly have occurred as a result of the aspiration. 
However, I was informed by counsel that they were producing no 
physician whatsoever, and I relied on Dr. Peterson and Dr. Inglehart. 
If I was remiss in producing doctors, that of course is my error. 

However, in connection with the law in these particular cases, 
as Your Honor well knows, the burden of proof is upon the physician 
or upon the plaintiff -- 

THE COURT: Mr. Daily, I think there was ee to go to the 
jury, on your motion for a directed verdict. 
492 Iam more particularly concerned with your motion for a new trial. 

MR. DAILY: Oh, Isee. In connection with that phase, I think 


there definitely was evidence on the plaintiff's part in this particular 
case of perjury. 

If you will recall the plaintiff testified in response to questions of 
| counsel that she had an excuse as to why this syphilitic condition was 
ee not disclosed to the hospital. That is, that she was treated by some 
a doctor prior to her admission to the hospital.. That was in 1948, 
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as I recall. Counsel argued to the jury that the injection of penicillin 
was a cure for the disease, and she felt that she was cured. However, 
in the hospital record which was part of the case, and was read to the 
jury, it says: 

"On July 28, 1949, Kahn came back 4-plus today and 

patient when confronted with that fact now tearfully 

admits that she had a positive blood test in May and 

also a positive spinal test in the latter part of May, 

and Dr. Julius Kaufman caring for her then told her 

that the collapse in her feet might be due to syphilis. " 

Then, as I recall, the testimony of Dr. Peterson in which he read 
493 from his report and also testified was: 

"No deep reflections were obtained. Patient states 

that she has normal sensation. She states that she 

has had blood tests in the past, but on repeated 

questions states that blood tests were alright, and 

that she has had no other treatment." 

That report was made in August, 1953, which is evidently made 
for the purpose of getting the jury to believe that she had been cured by 
the treatment of Dr. Kaufman; and yet after that treatment a blood 
test taken in the hospital of which she was fully aware of in July 1949 
showed the condition still to exist, and in August of 1953 she told Dr. 
Peterson that she had the blood tests and they were all negative. 

Now, in connection with the damages in the case, I take it that 
Your Honor doesn't want me to argue the facts as to the impossibility 
of this fracture occurring from -- 

THE COURT: No, I don't think you need argue that. 

MR. DAILY: With respect to the damages, Dr. Wood's report 
was to the effect that this woman's condition was caused entirely by 
the foot. This as you recall was a charity case. The husband in 
this instance had absolutely no expense, yet the jury awarded a 
thousand dollars insofar as he was concerned for injuries that long 
before existed. 


























* 
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494 With regard to the element of damages in this particular case, as 
testified to by the doctors, the condition was due to the fact that this 
was a pathological fracture. All of the injuries that she complained of 
were as a result of the condition that existed because of the syphillitic 
condition that preexisted; and apparently as Dr. Peterson testified this 
woman was swaying because of that condition. The need for crutches 
to balance hereself was because of that condition, a neurological 
condition that existed as a result of the syphillitic condition of which 
he had no knowledge when he made his report. It was not until that 
information was put into a hypothetical question that he expressed the 
opinion that this was a pathological fracture and caused by the 
syphillitic condition; and that it could have occurred without the woman 
being aware that the fracture had occurred. | 

I respectfully submit that in all of the testimony, the woman's 
own testimony herself, there is nothing expressed by her in which she 
stated that she felt this thing break. She felt a pain, that is true, but 
that may have been by the injection of the needle, and she heard a 
click, but there is nothing in the testimony of the plaintiff herself that 
this fracture did occur. | 

495 Under all of the evidence, I respectfully submit that it was just 
a physical impossibility for this fracture to have occurred in the 
treatment that was rendered. I state again I was so positive of winning 
this case that -- : 

THE COURT: You never can be sure, Mr. Daily. 

MR. DAILY: I realize that. I have won and I have lost some and 
I have taken them, both wins and losses, in good grace. But I can tell 





Your Honor that I was sick when I left this courtroom after the jury 


deliberated that long. : 
4 THE COURT: I am afraid that I cannot take your sickness into 
* consideration. | 


MR. DAILY: No, I mean sick at heart, not physically sick. 
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THE COURT: Yes. 

MR. DAILY: And I feel that the verdict in this case was due to 
sympathy; they had no evidence upon which they could render a finding. 
And I feel that under the circumstances in this particular case, that a 
new trial should be granted. I feel that it was due to prejudice, passion 
and sympathy for the woman that was exhibited, her being on crutches 
during this entire trial, and the crutches of course were due to the 
condition of the foot which was never touched or treated by neither the 

hospital nor the doctor. We have a young doctor here who is now 
burdened with a judgment. As Judge Taft said in Ewing v. Goode: 

"Few would be courageous enough to practice the 
healing art --" 

THE COURT: I cannot take that into consideration. 

MR. DAILY: I realize that the Court has that duty, but Iam 
merely stating the expression that is cited in the case of Ewing v. Goode 
in 78 Fed at 443. Iam prepared to argue and my motion contains the 
evidence that was submitted and the impossibility of this fracture having 
occurred as a result of anything that the doctor did. 

THE COURT: You may argue that. 

MR. DAILY: I feel that this is a type of case that certainly some 
doctor would have to be presented to show that a fracture of the type 
exhibited in the X-ray and demonstrated on the board could have 
resulted as a result of this treatment, and I respectfully submit that 
the absence of evidence in that particular line should prevail upon the 


Court to grant a new trial. 


MR. DAVSB: If the Court please, Mr. Daily has filed in 


connection with his motion his points and authorities. Nowhere in the 
497 


points submitted in support of the motion does he make any 
complaint of any alleged excessiveness of the verdict. I will take them 
up in inverse order. In point number 5 he claims Your Honor erred 
in submitting to the jury the suit against the doctor and the hospital, 


. Mae, sees rey 
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and in parenthesis he says: "No contention is made with reference to 
the verdict obtained against the hospital in the sum of One Hundred 
Dollars." | 

Now it may be as Mr. Daily just stated that he was so confident 
of winning this case before the jury that he failed to make any objection 
whatsoever to the written form of interrogatories submitted to the jury 
by Your Honor's clerk. He wrote out the three questions. No question 
was made or any question made by Mr. Daily at that time. He makes 
no complaint about the $100 verdict. He says that can stand. If the 
$100 verdict can stand certainly the $5,000 verdict could stand. 

Now he says that the verdict was activated or prompted by 
sympathy due to the fact that the plaintiff was on crutches during the 
entire trial, and that that condition was due to the condition of the foot. 
Why her own doctor, Dr. Wood testified that she used the crutches due 
to the instability of the knee. I submit that because Mr. Daily didn't 

parade a number of doctors here to prove that this fracture could 
not have happened as the result of this aspirating procedure, we can't 
decide cases on what was not presented. We have got to decide them 
on what was presented, and this is exactly the type of case that the 
Court of Appeals had in mind in the Christie v. Callahan case in which 
they reiterated the old Sweeney v. Irving. I am reading now from 
page 136 of Volume 75: 

"There are cases in which the result of medical or 
surgical treatment considered in the light of the 
circumstances attending and following it may warrant 
an inference of negligence." | 

Now we don't claim that the aspiration of this fluid from this 
woman's knee caused the fracture. It was the exertion of pressure in 
the aspirating procedure that caused the fracture. If Your Honor 
recalls the evidence a short time ago she was admitted with a condition 
of acute thrombophlebitis. She had no fracture at that time. She was 
hospitalized for six days as a bed rest patient; then taken to surgery 
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where these two doctors, one of whom was not even produced to testify, 

Dr. Newman, assisted in this aspirating procedure. The 
plaintiff's testimony on that was explicit that during the course of that 
procedure she heard this sharp snap and immediately evidenced the 
expression of pain when the defendant Dr. Inglehart asked if she felt 
that, and when she said she certainly did, he said, "blame it on him," 
pointing to Dr. Newman. 

I submit that the result, going in with a perfectly good knee 
except with the condition of phlebitis, and coming out as an orthopedic 
patient certainly raises an inference of negligence from which this 
jury could judge the circumstances and the results. The same thing 
occurred in the case of Byron v. Casualty Hospital. And incidentally 
on this point Your Honor knows that Mr. Daily's firm is more or less 
a specialist on malpractice cases. In his memorandum he has not 
cited any cases in which the Court of Appeals have ruled against this 
very contention. But in the Byron v. Casualty Hospital case, 1943 case, 
reported in 78 U. S. Appeals, they again reiterate from the Christie 
Callahan case in this language in a per curiam opinion: 

"Unquestionably only experts are qualified to express 
an intelligent opinion as to what constitutes the proper 
method of treatment of a serious bone injury. But that 
their evidence should be accepted in exclusion of other 
evidence of conditions and results is contrary to the 
applicable rule both in this jurisdiction and elsewhere." 

And in the latest case which Mr. Daily has not cited, Goodwin v. 
Hertzberg in 91 Appeals -- 

THE COURT: I tried that case. I am very familiar with it. I 
was reversed in that case. 

MR. DAVIS: I think if I were defending a case such as this with 
the serious nature of this woman's injuries, the fact that she has had 


this condition over a period of five years, the amount of the verdict 
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bespeaks a win for the defendant, I believe. There is certainly no claim 
in the motion that this verdict was excessive. It was fully, capably and 
properly tried, submitted to the jury under full and proper instructions. 

I respectfully submit that a new trial would not accomplish any 
different result with the exception of a possibly higher verdict. I 
submit to avoid the expense and the attendant delay to all parties, the 
judgment should be entered on the jury's verdict, and these motions 

denied. 3 

THE COURT: Iam satisfied that this leg eoutak not have been 
broken as claimed by the plaintiff. The verdict in my mind is so 
contrary to the weight of the evidence that it should be set aside; both 
verdicts, one in favor of the housewife, and one in er of the husband; 
and a new trial granted. : 

As I said before, I think there was evidence to go to the jury, and 


a motion for a judgment notwithstanding the verdict is overruled, but 


the motion for a new trial is granted. | 

MR. DAVIS: May I ask the Court at this time to impound the 
records of Emergency Hospital in this case? I would like them 
impounded until we can have a new trial. Mr. Daily had them. 

MR. DAILY: I don't have them. They were sent back. I have 
photostatic copies that were made. 

THE COURT: They will not be impounded. I don’ t think I have 
the power to impound them. 

MR. DAILY: I will certainly see that they are preserved. 


[Filed June 3, 1954] 
ORDER 
Upon consideration of the motion filed herein and oral argument 
thereon for a new trial, or in the alternative, for a judgment non 
obstante veredicto, it is by the Court this 3rd day of June, 1954; 
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ORDERED, that the judgment entered herein be vacated and set 
aside. Further, that the motion for judgment non obstante veredicto 
be denied, but the motion for a new trial be and the same is hereby 
granted. 
/s/ Jennings Bailey 
Judge 
[SERVICE ] 


518 [Filed October 8, 1956] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 4th day of October, 
1956, before the Court and a jury of good and lawful persons of this 
district, to wit: 


James B. Waters, Jr. Robert W. Sterling 
Thomas P. Ricketts Alfred W. Clark 
Fletcher M. Morton Mrs. Celia H. Suthard 
Miss Dorothy M. Jahn Mrs. Sophie D. Wahl 
James A. Sevcik Mrs. Alfred L. Pitts 
Irvin F. Peak Leonard H. Biscoe 


who, after having been duly sworn to well and truly try the issues 
between Laura B. Welch and Otis Welch, plaintiffs and Cent. Disp. 

& Emergency Hosp. and Otto Inglehart, MD, defendants and after 

this cause is heard and given to the jury in charge, they upon their 
oath say this 8th day of October, 1956, that they find for the defendants 
against said plaintiffs, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendants go hence without day, be for nothing 
held and recover of plaintiffs his costs of defense. 

HARRY M. HULL, Clerk 


By /s/ Wm. U. Collins, Jr. 
Deputy Clerk. 
By direction of 


Judge RICHMOND B. KEECH 
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019 [Filed November 7, 1956] 
NOTICE OF APPEAL 


Notice is hereby given this 7th day of November, 1956, that 
Laura B. Welch and Otis J. Welch, plaintiffs in the above action, 
hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 8th day of 
October, 1956, in favor of the defendants, Central Dispensary & 
Emergency Hospital, Inc., a Corporation, and Dr. Otto Inglehart, 
against said plaintiffs, by direction of the trial judge. 


/s/ Earl H. Davis 
/s/ Joseph D. Malloy 
*x* kK * 


H. MASON WELCH, Esa., Attorney for Plaintiffs 


Attorney for Defendants 
* ke * 
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Washington, D. C., 
Thursday, October 4, 1956 
This action came on for trial at 11:20 a.m. today, before Judge 
RICHMOND B. KEECH and a jury. 
7 ok « * bd 
LAURA B. WELCH, 
one of the plaintiffs, being first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Mrs. Welch, will you state your full name to the Court and the 
jury, please. A. Laura B. Welch. 
Q. Where do you live? A. 1507 - 59th Avenue, Hillside, Mary- 
land. 


* 


a * x * 


Q. Mrs. Welch, how old are you at the present time? A. 40. 

Q. Are you married? A. Yes. 

Q. What is your husband's name? A. Otis J. Welch. 

Q. Is that this gentleman seated at the end of the plaintiffs’ trial 
table here? A. Yes, sir. 

Q. How long have you been married to Mr. Welch? A. Twenty 
years. 

Q. When and where were you married? A. Rockville, Maryland. 

Q. Mrs. Welch, do you Have any children of that marriage? 
A. No, sir. 

Q. Now will you state briefly, Mrs Welch, what was your physical 
condition in the early part of 1949. 


* * * * * * 
A. It was good prior to that. 
* ae * * ae ¥ 


Q. Did there come a time in the early part of 1949 when you were 
obliged to seek medical treatment? A. Yes, sir. 
Q. And who did you consult? A. Dr. Julius Kauffman, of 














a a2. 
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Annapolis Road, Maryland. , 

Q. He is out in Bladensburg, Maryland? A. Yes, sir. 

Q. And for what condition did you consult Dr. Kauffman? A. Well, 
that was for the swelling of my foot. 

Q. Which foot? A. It was my right foot. 

Q. For the swelling of your right foot? A. Yes, sir. 

* * * * * * 

Q. I asked you what treatment Dr. Kauffman gave you for the 
right foot. A. I went to Prince Georges County Hospital to have an 
X-ray picture taken. 

Q. And was an X-ray taken of your foot? A. Yes, sir. 

Q. And as a result of that X-ray, what treatment did Dr. Kauff- 
man then pursue? A. They told me that it was phlebitis and that I 
should go to the hospital; and I didn't go. I walked around on the foot, 
with the foot swollen, and did all my household chores at the time. 

* * * * * * 

Q. Mrs. Welch, after Dr. Kauffman, with the aid of this X-ray, 
told you you had a condition of phlebitis-- 

MR. WELCH: Just a minute. There isn't any evidence that Dr. 
Kauffman diagnosed phlebitis with the aid of an X-ray, if the Court 
please. 

THE COURT: That is true, Mr. Davis. 

MR. DAVIS: I understood the witness stated she had to go into the 
hospital-- 

THE COURT: She stated what the fact is; but you are concluding 
from that fact. She said she had an X-ray and the doctor did tell her 
what she has already told the jury. 

BY MR. DAVIS: : 
Q. After Dr. Kauffman told you you had a condition of phlebitis, 
what treatment did he administer to you for that condition? A. He 
ordered me to the hospital. He ordered me to the mee tiat, and I wouldn't 
go to the hospital. 
Q. At that time were you ambulatory, that is, up and around? 
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A. Yes, sir. 

Q. Doing your household duties? A. Yes, sir. 

Q. Now did there come a time in February of 1949 when in this 
treatment Dr. Kauffman took what is known as a blood Wasserman test? 
A. Yes, he did. 

Q. And did he acquaint you with the result of that? A. Yes, he 
did. 

Q. What did he tell you? A. Well, he gave me shots for it. 

Q. What did he tell you the result of that test was? A. Oh-- 
it was positive. 

Q. Now did there come a time later when, to confirm that test, that 
blood Wasserman test, he requested you to go to the Prince Georges 
Hospital again, on or about March 3rd, for a spinal tap? A. Yes, sir. 

Q. And did you go into Prince Georges Hospital for the spinal tap? 
A. Yes, sir. 

Q. And did Dr. Kauffman or any of the hospital authorities there 
inform you as to the result of that spinal tap? <A. Yes, sir. 

Q. What was that information? A. Positive. 

Q. Upto that time, Mrs. Welch, had you ever been advised or 
did you ever know of your own personal knowledge that you had either 


syphilis or any other form of venereal disease? A. No, sir. 
ae xe * 7 * a xe 


Q. Asa result of this blood Wassermann test in February of 1949, 
followed by the spinal tap on March 3, 1949, what treatment did Dr. 
Kauffman pursue at that time? A. I went to him every day for 20 days, 
and had 20 shots of penicillin. 


Q. In other words, he gave you 20 injections of some form of drug? 
A. Yes, sir. 

Q. After the expiration of that treatment, what did Dr. Kauffman 
tell you as to the result of his treatment? A. Well, he told me that it 
still showed positive; it would show positive sometimes and negative other 
times. And he said it was hereditary; that he could not deal with any 
injury for me. He also give my husband a medical at the time, which 
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showed negative. 

Q. What further did Dr. Kauffman say after he had concluded this 
series of 20 injections? A. That that was enough; that I needed no 
more; that he wouldn't have given me those if he had known at the time 
that it was hereditary, because it was not necessary for me to have 
taken those shots. : 

Q. In other words, he told you that in his opinion it was heredi- 
tary? A. Yes, sir. , 

Q. Now, Mrs. Welch, will you state to the Court and jury what is 
the condition of your right eye. A. My right eye, I was told by my 
mother that when I was a year old my grandmother caught the corner 
of the cupboard-- | | 

* * * * * * 

A. Oh, I am blind in that eye. 

Q. And how long have you been blind in the right eye? A. Since 
I was a year old. 

* x aK * + x 

Q. Was there a time after the stopping of the penicillin treatment 
that the condition of phlebitis apparently subsided? A. Yes. 

Q. When was that? A. Well, my first case of puters was in 
1948, and that was in my foot. And my second case was in 1949. 

Q. When did this second case, as you have expressed it, of phle- 
bitis occur in 1949? A. It was on July the 21st of 1949. 

* * * * * * 

Q. Did you contact Dr. Kauffman at that time? A. Yes. 

Q. And was he in his office or was he available for consultation? 
A. He was away on vacation. . 

Q. Did you ascertain from anyone in his office that he had made 
arrangements for some other doctor in Maryland to take over his patients 
during his absence? A. I called up the Vocational Rehabilitation 
officer and he got a Dr. Roth to come in. | 


Q. Is that Dr. Albert Roth? A. Yes. : 
* * * * * * 


42 


43 
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Q. Aside from prescribing that medicine, what else if anything 
did Dr. Roth do for you? A. Only to tell me to get to the hospital 
immediately. 

Q. Did he make any arrangements for you to enter any hospital? — 
A. No. The Vocational Rehabilitation man did. 

Q. And whom did he contact, to your knowledge, at what hospital? 
A. Emergency Hospital. 

Q. And as a result of those arrangements, did you go into 
Emergency Hospital? A. Yes, sir. 

Q. And had you been a patient at Emergency Hospital prior to that 
time? A. No, sir. 

* oe a ae ad e 

Q. And do you recall about what time of day you arrived at Emer- 
gency Hospital? A. It was in the afternoon. 

Q. And how did you get from the car of your husband on the street 
into the Emergency Hospital proper? A. I could have walked in-- 

MR. WELCH: No, no, no, no. 

THE COURT: No. The question is how did you. 

THE WITNESS: I was carried in. 

BY MR. DAVIS: 

Q. By whom? A. My husband. 

Q. And by "carried," you mean he carried you in his arms? 
A. Yes, sir. 

Q. And after arrival into the hospital itself, did you talk to any 
doctor on the first floor at the admitting desk? A. Yes, sir. 

Q. Who was that? A. Dr. Hawfield. 

Q. Is that Dr. Harold Hawfield? A. Yes, sir. 

Q. And did Dr. Hawfield by his conduct and by his interrogation of 





you indicate that you were expected? A. Yes, sir. y 
Q. What did you tell Dr. Hawfield on that occasion, on your very 
first admission? A. I told Dr. Hawfield that I had a case of phlebitis . 


and I should be in the hospital for bed rest. * * *_ 
* 1 * * * a = 
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Q. At any rate, you were duly admitted as a patient, were you 
not? A. Yes, sir. : 
ae * % * oe a 
Q. Do you remember how many other patients were in this particu- 
lar ward to which you were assigned? A. Yes, sir... 
Q. How many? A. It was around about eight patients. 


* * * * * e 


Q. And were those patients all females? A. Yes, sir. 

* * * * * * 

Q. What if anything was done for you after you were taken from 
the admitting desk up to the ward? A. I was put on bed rest. 

Q. And how long did you remain on bed rest, as you have expressed 
it? : 


* * * * * * 


A. Fora week. | 
Q. And during that week, Mrs. Welch, were you examined by any 


doctors on the staff at Emergency Hospital? <A. Yes, sir. 

Q. Who were they, to your knowledge? A. A Dr. Veal, a vein 
specialist. | 

Q. Was that Dr. Ross Veal? A. Yes, sir. — 

Q. Anyone else? A. There was another doctor; but I just 

can't recall his name. | 

Q. Would the name "Dr. John Shadid" refresh your memory? 
A. It sounds something like it. | 

ad = * xe ‘ * 

Q. Which of these two doctors examined you first, Dr. Veal or 
the one whose name you don't know? A. Dr. Veal. 

aE Ed x * * be 

Q. Was it the next day after your admission, two days after your 
admission, or the middle of the week? A. About a couple of days 
after. 


ca & # * * x 


Q. Did he examine any other part of your anatomy, other than 
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the leg? 

* * * * * * 

A. Just the leg. 

Q. Just the leg. Asa result of this examination, did he prescribe 
any course of treatment or medication? A. No, sir. 

* * * * * * 

Q. When did this second doctor that you have referred to examine 
you? A. It was about several days after the other doctor examined me. 
* * * * * * 

Q. What was the condition of your leg to your personal knowledge 
at the time of both of these examinations? A. Very swollen, clear to 
the kneecap. 

Q. What was its appearance, besides the swelling? 


a * Bs * 2k aK 
A. Very swollen, red looking. 

te aK aK K aK aK 
Q. In other words, it appeared inflamed? A. Yes, sir. 


Q. And from what portion of your right foot did that extend, and 
how far up the leg did it extend? A. It extended clear to my kneecap. 

5 aE 5 * * oe 

Q. Was your upper leg, from above the knee to the hip, inflamed 
or red? A. No, sir. 

Q. Just the lower part of the extremity? A. Yes, sir. 

Q. Now during that week of bed rest, were you given any medica- 
tion of any kind by anyone at Emergency Hospital? A. No, sir. 

Q. That is all you did, was lie in bed for that week? A. Yes, 
sir. 3 

Q. Were any tests made of any kind, any serological tests? 

A. No, sir. 

Q. Blood test, spinal tap, X-ray or anything of that kind? A. 
Yes; they took a blood test of me. — 


ae * a * * * 


Q. Now, was that blood test orthat blood specimen taken from 
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your body before or after any surgical procedure? A. It was after. 
* * * * * * 
Q. Now did there come a time on July 27, 1949, when you were 
taken out of this ward that you were occupying? A. Yes, sir. 
Q. Where were you taken? A. I was taken 'to the operating 


room on a -- taken to the operating room. : 
* a * * ok * 


Q. When you got to the operating room, who did you find there? 
* ae aE ok ae % 
A 
* 


Dr. Newman, and two nurses -- and Dr. Inglehart. 
* * * ot * 

Q. Now prior to that time had you seen either Dr. Newman or 
Dr. Inglehart during your week of bed rest? A. Yes, sir. 

Q. Which had you seen? A. I saw Dr. Newman. 

Q. Had you seen Dr. Inglehart before that July 27th incident? 

* * * * * * 

A. Yes, sir. 7 

Q. Where had you seen Dr. Inglehart? A. Just by coming in 
and out of the room. : 

Q. Did either Dr. Newman or Dr. Inglehart prior to July 27, 
1949, make any examination of you? A. No, sir. . 

* * « x * * 

Q. Did either or both of them take any history from you; that is, 
ask you about prior diseases or illnesses or operations? 

* a a sd v 

A. Dr. Newman did. : 

* * * * * * 

Q. What was done for you by these two doctors in the operating 
room? A. Dr. Newman worked with needles around my kneecap, and 
showed Dr. Inglehart where the fluid was on the knee : 

Dr. Inglehart pressed on the knee while Dr. Newman was working 
the needles to get the fluid off. He was pressing the fluid off of the knee 
into this syringe that they use. 7 
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Q. At that time, Mrs. Welch, were you fully conscious of what 
was goingon? A. Yes, sir. 

Q. You were not rendered any general anesthetic, I take it? 
A. No, sir. 

ae a x * a * 

Q. What sort of an anesthetic, if any, was administered to you? 
A. Novocain. 

Q. And where was that injected, if you recall? A. On the outside 
of my knee. 

ad % * ae a a 

Q. Do you recall which of the two doctors actually injected the 
novocain? A. Dr. Newman, I recall. 

* * * * * * 

Q. After the novocain took effect, and desensitized the knee, what 
was then done for you by either or both of these doctors? A. Well, 
Dr. Inglehart pressed on the knee while Dr. Newman worked around with 
the needle to show him where the fluid was. Dr. Inglehart pressed on 
the knee while Dr. Newman took the fluid off with the syringe. 

cd ae cd ae * * 

Q. How was this fluid being taken out of your kneecap? A. Dr. 
Inglehart was pressing on my kneecap to get the fluid off with his hands. 
x * * * * aK 

Q. What was the fluid going to come out of? A. It was coming out 
of a syringe that they had. 

e aa ok oa * He 

Q. Who was holding the syringe into which this fluid was running? 
A. Dr. Newman. 

Q. And while he was doing that, what if anything was Dr. Ingle- 
hart doing? A. Dr. Inglehart was pressing on the knee. 

Q. And what part of your knee was he pressing on? A. He 
was pressing all over my knee. 

* * * *x * 


Q. Do you recall how long altogether you were in the operating 
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room that day? A. Around an hour and a half. 

oe oe oe * 1 ae 

Q. At any portion of the time you were in there and undergoing this 
procedure, did anything of an unusual nature occur? A. Well, while he 
was pressing on my knee I had a terrific pain on my knee, a terrible pain 
I could hardly stand. 

Q. Just prior to the feeling of that pain, what happened? A. Dr. 
Inglehart leant over me and he asked me if I felt anything then. And I 
said, "Yes, a terrible pain."" And he said, "Well, we are not going to 
work on you any more."" He said, "We are going to X-ray you tomorrow 
morning." 

And then both doctors started laughing, and Dr. Inglehart said, 
"Well, you can blame that pain on Dr. Newman." Well, I didn't know 
what it was all about. They were laughing. ) 

Q. Mrs. Welch, prior to feeling any pain, did you hear anything 
unusual? A. It sounded to me like something clicked, like the click 


of a bottle, or something. : 
* * * * * * 


Q. Now when you heard this click, as you described it, was it 


then immediately you felt pain, or some time later? A. Then, im- 
mediately. : 

Q. And what did you do then, when you felt the pain? A. I told 
Dr. Inglehart about it. I told him I had a terrific pain just then. 

Q. And what was his response? A. He said, "Well, we are not 
going to work on you any more." He said, "We will X-ray you tomorrow 
morning" -- "We are going to X-ray you tomorrow morning." 

Q. And did they cease whatever they were doing then? A. Yes, 
sir. 

Q. Do you recall how much fluid they had taken out of your knee? 
Could you see it? A. No, sir. Only I did see on the pillowcase blood 
and corruption that was on there, because I laid on that pillowcase. 

Q. On the pillowcase? A. Yes, sir. : 

Q. Mrs. Welch, were you on what would be known as an operating 
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table during this procedure? A. Iwas on the table that they take you 
from the room on, that they roll you on. 

Q. In other words, it is a stretcher on wheels, is itnot? A. Yes, 
sir. 

Q. Did they take you off of that stretcher on wheels when you got 
into the operating room, and put you on a table; or did you remain on that 

stretcher on wheels? A. I remained on the stretcher. 

Q. Throughout this entire procedure? A. Yes, sir. 

Q. Were you lying flat, or was any part of your body elevated? 
A. My right leg was elevated. 

Q. Were you on your back or on your stomach? A. I wason 
my back. 

Q. Lying on your back. And in what position was your leg laying 
at the time, during this procedure? A. It was elevated on a pillow. 

Q. Onapillow? A. Yes, sir. 

Q. Will you describe a little more in detail whether or not there 
was any change in the position of your right leg during the time Drs. 
Inglehart and Newman were taking this fluid from your knee. A. Yes, 
sir. Dr. Inglehart quite a bit of times elevated my leg with his hands 
in the air. 

Q. You mean he elevated it higher than above the pillow? A. Yes, 


Q. What would he do then after having elevated it? A. Then he 
would take his hand and keep on pressing on my knee. 

ae bs xK aK x be 

Q. How many times during that procedure did he elevate your 


knee? <A. Several times. 
* * * * * * 


Q. And do you recall on which one of those occasions it was that 
you felt this pain and immediately prior to that heard this snap? 
A. Around about four times, when he kept on elevating my leg. He 
elevated it so much that at the time I felt the pain it was about four 
times after he had my leg elevated. 
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Q. In other words, you felt the pain, then about the fourth time your 
leg was elevated? A. That is correct. | 

x e me * * * 

Q. After they stopped this procedure, where were you taken? 
A. Iwas taken back to the ward. 

* aK * aK : 

Q. And what if anything happened the next morning? That would 
be July 28, 1949. A. The next morning I was taken to the X-ray 
room. : 

* * = * * * 

Q. And what part of your body was X-rayed? A. My knee. 

Q. Your right knee? A. Yes, sir. : 

Q. Any other part of your body? A. No, sir. 

* * * * * * 

Q. And where were you taken after leaving the cai room? 

A. I was taken back to my bed. 

* 3 aE * * ae 

Q. And what was done after that for you, if anything ? A. Well, 
after that an orderly-- 3 

MR. WELCH: Can we fix the time, if the Court please? 

THE COURT: Can you do that, approximately ?: 

%e ¥ * * * * 

THE WITNESS: That was after I was returned to the bed. 

THE COURT: How soon after? 

THE WITNESS: I would say about an hour. | 

* * * * * * 

Q. Now what if anything did the orderly say when he came into the 
ward you were then in? A. He came in and asked if there was a 
phlebitis patient in there, that he had orders to take her down to the 
therapy room, to walk in a walker. 

Q. Were there any other patients at that time to your personal 
knowledge in that ward with phlebitis? A. No, sir. | 

Q. And did he pick you out or did you say, "I am the phlebitis 
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before he brought out this stroller. > 
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patient"? A. I told him I was the phlebitis patient in there. 
Q. And as a result of that he took you out of your ward? A. Yes, 





sir. 
Q. How were you taken out of your ward? A. I was taken out 
of the ward in a wheelchair. 
aa ae * a * 
Q. And where were you taken? A. I was taken down to the therapy 
room. 
a ae a * & ae 
Q. And when you got to this therapy room that you speak of, was 
there anyone with you aside from this orderly? A. No, sir. 
Q. Was this orderly a male or female orderly? A. Male. 
Q. Was it a white or colored orderly? A. Colored. 
Q. Had you ever seen him before that occasion? A. No, sir. 
Q. When he got you down to the therapy room, what if anything 
did he do? A. Well, he brought out a walker. 
Q. Will you describe, please, to the Court and jury what kind of 
a walker you are referring to? A. Yes, sir. It has iron bars on each 
side that you brace your arms on, with wheels on it; and you go in the 
middle and hold your arms on this walker to try to walk. 
Q. Is that something that would be considered comparable to what 
are known as horizontal bars in a gymnasium, except that the bars are 
at a little lower height? A. Yes, sir; they are iron bars. 
Q. And you walk between these two bars and hold on? Is that 
correct? <A. Yes, sir. 
Q. And then there are wheels on the bottom? A. Yes, sir. 
* * * * * * 
Q. Tell us in detail, Mrs. Welch, after you got down to the 
therapy room, what was said by the orderly and what was said by 
you, and what you did and what he did. A. When I was taken down there ; 
in the wheelchair, they had a bed down there. The orderly sat me on the ? 
bed before -- he took me out of the wheel chair and sat me on the bed « 





31 : 

He brought the stroller out and told me that if I wanted to go home 
by Saturday morning, I would have to try to walk. Because when they 
took me in there, they said I was only supposed to be in ae for a three- 
day bed rest. 

So I got up; he helped me up and put me in this stroller. And he 
told me, he said-- 

MR. WELCH: If the Court please, I think that all ‘should go out. 
There isn't anything to show that any orderly had any authority to make 
any such statements or conversations. | 

THE COURT: Suppose you come to the bench, gentlemen. 

(At the bench:) 

THE COURT: Does an orderly have any right to obligate a hospital? 

MR. DAVIS: He is undoubtedly an agent of the hospital. He said he 
was sent there on orders. 

THE COURT: He said he was sent there? 

MR. DAVIS: Yes, sir. That is the testimony of the plaintiff-- 
that he had orders to take her to the therapy room; and in pursuance of 
those orders, he did it. | 

This woman, being a patient, didn't know whose orders they were. 
And the Court of Appeals has said that the patient is entirely in the hands 
and in the control of the hospital. She doesn't know what is intended or 
what is going on. She is more or less helpless, and she was doing what 
she thought somebody higher up had ordered to be done. 

THE COURT: Isn't actually what you want the fact that that was 
done? : 

MR. DAVIS: Yes. I understood Mr. Welch to say he wanted what 
was said, and that is what I was trying to bring out-- what was said and 
what was done. Now he is objecting to what the orderly said. 

MR. WELCH: I think I must plead guilty. | 

* * * % * * 

Q. * * * * will you tell us how this orderly was dressed? A. How 
the orderly was dressed? | 

Q. Yes. A. He hada white uniform on. 
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Q. Awhite uniform? A. Yes, sir. 

Q. As is worn by the usual hospital attendants? A. Yes, sir. 

x ok ad *K * % 

Q. What did the orderly do for you or with you, after you got 
down into the therapy room? A. He had me to walk in the walker. 

* oe * aK * a 

Q. Now will you describe as best you can the size of this therapy 
room -- how wide, how long, or how square itis. A. Well, itisa 
pretty good sized room, but not as large as this room. 

Q. Can you point to some object where you are sitting and indicate 
to us how long itis. A. About 20 feet. 

Q. It is about 20 feet? A. Yes, sir. 

Q. Was the room square? A. Yes, sir. 

Q. Approximately 20 feet square? A. Yes, sir. 

Q. Where did you walk in this 20-foot square room in this 
stroller? A. The full length of the room. 

Q. And did you walk the full length of it once or more than once? 
A. He walked me two or three times, when I told him I just couldn't 
go. 

Q. You say he walked you? By that you mean he was walking along 
with you alongside this stroller? What do you mean by he walked you? 

A. I was walking in the stroller. He was on the other side of the 
room. 

Q. For instance, we will say this jury box is the length of the 
room. You would start from this point and go up to the end of it? Is 
that right? A. Yes, sir. 

Q. Where would this orderly be? Would he go with you or would 
he remain at the end of the room? A. He would go with me while I 
was walking. 

Q. Then he walked with you? Is that right? A. Yes, sir. 

Q. And you did that, you say, three or fourtimes? A. Yes, 
sir. 

Q. What was your condition as to this right knee at that time? 
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A. I couldn't bend my knee. I couldn't walk. 

Q. You couldn't bend it? A. It pained me very bad. 

Q. And did that knee give you any pain when you put your weight 
on it at that time? A. Yes, sir. 

* * * * * ce 

Q. After trying this three or four times, where ¥ were you taken? 
A. Iwas taken back to my room. 

* * * * * * 

Q. And when you got there, did you see the nurse on duty in that 
ward? A. Isaw Dr. Hawfieldand Dr. Inglehart. _ 

Q. Dr. Hawfield and Dr. Inglehart? A. Yes, sir. 

Q. They were then in the ward when you got back up from the therapy 
room? Is that right? A. Yes, sir. | 

Q. Now did you have any conversation with Drs. Hawfield and 
Inglehart at thattime? A. Yes, sir. 

Q. Will you detail that conversation, please. 

cd * * xX * = 

THE WITNESS: Yes, sir. Dr. Inglehart and Dr. Hawfield were 
up in the room when I arrived back from the therapy room. And Dr. 

Hawfield asked me where I had been, and I told him down walking 
in the walker. ! 

He said, "Well, you weren't supposed to go down and walk in that 
walker," he said, "Because we didn't have any orders for you to go down 
there."" And he said, "I have something to tell you, but I just hate to," 
he said. ‘Your knee is fractured." : 

And I looked over at Dr. Inglehart and I asked him, "Well, how did © 
this happen?" And he left the room and wouldn't tell me; Dr. Inglehart 
wouldn't talk to me. 

BY MR. DAVIS: 3 

Q. You mean when you asked Dr. Inglehart-- can you identify 
Dr. Inglehart in this courtroom today? A. Yes, sir -- the gentleman 
in the gray suit over there. 

Q. The gentleman sitting in the middle at the counsel table at the 
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present time? A. Yes, sir. 

Q. And you say when you asked that direct question of Dr. Ingle- 
hart, "How did that happen?" he didn't answer you at all, but left the 
room? A. That is right, and he never came up to see me again. 

Q. Now did Dr. Hawfield tell you, in that conversation, what 
kind of a fracture you had of the knee? A. Yes, sir. He said it was 
just slight. 

Q. Just slight? A. Yes, sir. 

Q. With that knowledge, what was done for you by Emergency Hos- 
pital? A. Oh, they held a consultation of doctors at 4 o'clock one 
afternoon. 

oe cd ca ae a ae 

Q. When was this consultation at 4 o'clock? On what afternoon? 
A. It was held the next day. 

Q. The nextday? A. Yes, sir. 

Q. That would be July 29? A. Yes, sir. 

Q. And as a result of that conference, what if anything was done 
for you by Emergency Hospital? A. My leg was put in a pillow splint 
for several days. 

Q. And were you obliged to remain in bed while that pillow splint 

splint wason? A. Yes, sir. 

Q. How long did you continue to wear this pillow splint? A. I 
wore the pillow splint for several days. 

Q. Did there come atime, then, when that pillow splint was 
changed for some other form of splint? A. Yes, sir. I was casted -- 
put in a cast. 

Q. Will you describe to the Court and jury what kind of a cast your 


leg was put in? <A. Well, it was a cast from my foot clear over top 


of my knee, just the length of my kneecap. 
Q. From the bottom of your foot up over your knee? Is that 
correct? <A. Yes, sir. 


Q. And what kind of a cast was that? A. It was a plaster cast. 
x * * rd * * 
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Q. Now after the application of that cast, what if anything was done 

for you? | 

* cs bd * : a 

A. There was nothing done for me after the cast was put on. 

Q. Did you remain in the hospital? A. No. When the cast 
dried, the next day, they sent me home. . 

Q. When the cast dried you were immediately discharged. Is that 
it? <A. Yes, sir. : 

Q. Now, Mrs. Welch, under whose care were you after Dr. Haw- 
field told you about this fracture? A. Dr. Mitchell. 

Q. He is an orthopedic, in the orthopedic service, is he not, of 
Emergency Hospital? A. Yes, sir. 

Q. Were you ever attended or given any treatment after July 28 
by either Dr. Newman or Dr. Inglehart? A. No, sir. 

Q. Was it Dr. Mitchell who put this caston? A. Yes, sir. 

Q. And was it Dr. Mitchell who had arranged the splint cast 

prior to that actual plaster cast? A. Yes, sir. 

Q. After you were discharged from the hospital, how long did you 
wear the plaster cast? A. I wore the plaster cast for a month. 

mK ak * * * * 

Q. What happened then? A. Well, the cast was taken off of me 
and I was taken back to Emergency Hospital to be attended by Dr. Mitchell. 
And he give me exercises, just to swing my leg back and forth. 

ae 5 % ae ea x 

Q. * * * * After Dr. Mitchell took‘the cast off, what if any therapy 
did Dr. Mitchell resort to to treat this fractured right knee? A. Nothing 

other than to swing the leg back and forth, and use hot compresses 


on it. | 
oe K aK a 3 mK 


Q. How many times after the cast was removed did you go back to 
Emergency Hospital as an out-patient ? A. About five or six times. 

Q. And what if anything was done for you by Dr. Mitchell or any- 
one else of the hospital staff on those four or five times? A. Nothing, 
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sir. 

Q. They just looked at it? A. Yes, sir. 

Q. And did nothing whatsoever? A. Nothing. 

* * 1 ae ae ad 

Q. Did you have any shock, fall, or other trauma to your knee 
prior to going into the hospital? A. No, sir. 

* cs x * me * 

Q. Mrs. Welch, did there come a time when you were finally dis- 
charged by Dr. Mitchell, the orthopedic surgeon at Emergency Hospital? 


A. Yes, sir. 
* 3 * K ae ae 
. THE COURT: What did Dr. Mitchell say at the time of discharging 
you? 


THE WITNESS: He give me these crutches. Well, he gave me the 
crutches the time before, when I was in the cast. And he told me I would 
eventually, that I would walk, and just to go home, and to take those 
exercises and keep the hot compresses on my knee. 

BY MR. DAVIS: 

Q. Are those the same crutches you have there now, that Dr. -- 
A. Yes, sir; they are the crutches. 

Q. Those are the same crutches Dr. Mitchell gave you? A. Yes, 
sir. 

ote a * 3K a % 

Q. Did you follow his directions about using the crutches and 
doing this leg exercise he had directed you todo? A. Yes, sir. 

Q. What was the condition of your right knee after that, when you 
were following, his directions? A. My knee was growing sidewards. 

Q. What do you mean by that? A. Qh, it is crooked. 

Q. Does your knee has a tendency to fly inward? A. Yes, sir. 

Q. Is it necessary now, to properly balance yourself and to walk, 
that you use those crutches? A. Yes, sir. 

| Q. And have you been using them since September of 1949? A. 2 








Yes, sir. 





ST | 
Q. When did you next have any medical treatment, Mrs. Welch, 
in connection with that knee? A. I consulted Dr. Engh. 
Q. That is Dr. O. Anderson Engh? A. Yes, sir. 
Q. And when did you seehim? A. In 1952. 


* a * ae a 


Q. What did he do for you in connection with this knee? 

* a e * * 

A. He operated on my knee. ! 

Q. Where were you hospitalized, if you were hospitalized for 
that operation? A. The Anderson Orthopedic Hospital. 

* * * * * * 

Q. Now, Mrs. Welch, since your discharge from Emergency 
Hospital, have you been examined by any physicians on behalf of the 

Emergency Hospital, after you made this claim? 

ae ak bs * 
Yes, sir. 
And who were they? A. Dr. Wood. 
Is that Dr. Harold A. Wood? A. Yes, sir. 
xe K * aE 
Were you subsequently examined by a second doctor on behalf 
of Emergency Hospital? A. Yes, sir. | 

Q. And who was that? A. It was Dr. Peterson. 

Q. That is Dr. Leonard T. Peterson? A. Yes, sir. 

Q. And do you recall when that examination was made? A. No, 
sir; Ican't. I was examined by Dr. Wood in the beginning, and Dr. 
Peterson later. 

* 2 * a a oe 

MR. WELCH: Do you have the date, Mr. Davis? We can agree 
on that, perhaps. : 

MR. DAVIS: August 6, 1953. 


* * * * aK * 


Q. And you were examined by Dr. Wood in 1950 and by Dr. 


Peterson four years after this occurrence, in 1953? A. Yes, sir. 
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Q. Neither of those doctors gave you any treatment, did they? 
A. Oh, no, sir. 

Q. They simply examined you? A. That is right. 

8 ak x ae * ae 

Q. * * * * You mentioned several times in your testimony the 
name of Dr. Harold A. Hawfield. A. Yes, sir. 

Q. Do you have any personal knowledge of what his connection 
with Emergency Hospital was at the time you were admitted on July 21, 
1949? <A. Yes, sir. 

Q. What was that? A. He was head house doctor. 

* ak 4 xe * 

CROSS EXAMINATION 
BY MR. WELCH: 

Q. Mrs. Welch, when did you first go to see Dr. Kauffman? 
A. I went to see Dr. Kauffman in 1948. 

Q. At that time what was the condition that caused you to consult 
him? A. Ihada swelling of the right foot. 

Q. And how far up the leg did that swelling extend? A. It didn't 
extend up my leg at all. 

Q. It was confined to the foot? A. Just the foot, sir. 

Q. And were you hospitalized at that time? A. Iwas supposed 
to have gone to the hospital. I was sent for an X-ray picture at the time 

I went to him. 

* es * x Bd xe 

Q. And you had X-rays made of the right foot? <A. Yes, sir. 

Q. At the hospital? A. Yes, sir. 

Q. Did you go to see a Dr. Wiley Hodges? A. Yes, sir. 

Q. When did you first go to him? A. That was quite a while after 
that, that I went to see Dr. Hodges. That was about my foot, in around 
about 1951, I guess. 

Q. That was about the same right foot? A. Yes, sir. 

Q. You had seen Dr. Hodges about your right foot or right leg 
before you went in Emergency Hospital, hadn't you? A. Yes, sir. 
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So it was not 1951. It was before July 1949, wasn't it? 
sir. Ican't just exactly recall the date. _ 
Now when was it you went to Dr. Hodges prior to * * * 
a * * * * 
Let's see. That could be in 1948. 
In 1948? A. Yes, sir. 
And that was about the same time you first 1 went to Dr. 
Kauffman? Is that right? A. I went to Dr. Kauffman first, though. 
Q. Then how long after you went to Dr. Kauffman did you go to 
Dr. Hodges? A. Let's see. It was a few months after that that I 
went to Dr. Hodges. | 
Q. It would still be in the summer of 1948? A. Yes, sir. 
Q. Now at that time did Dr. Hodges have any tests made of your 
blood or anything else to determine anything about your condition ? 
A. Yes, sir. 
MR. DAVIS: If the Court please, I object to any eetiicats of Dr. 


Hodges, for two reasons. It involves a condition of the foot, which is 
not being claimed in this case. And, furthermore, it is beyond the 


scope of the direct examination, I submit. If Mr. Welch cares to make 
the witness his own for this examination, I have no objection. 

THE COURT: I think I will permit that question. She stated he did 
make tests of the blood -- Is that right, madam? : 

THE WITNESS: He did, yes, after Dr. Kauffman had made tests. 

THE COURT: All right. 

THE WITNESS: It was after I had had treatments, sir. 

BY MR. WELCH: 

Q. When did Dr. Kauffman make or cause to be made the tests 
that you testified about on direct examination? A. ee did he take the 
tests, sir, did you ask me? 

Q. Yes; when were they made? A. Well, that was made after 
I was sent out to the hospital for my X-ray pictures to be taken. Then 
after that the tests were made. | 

Q. That was in the summer of 1948? A. Yes, sir. 
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Q. It was just about one year before the summer of 1949 when 
you went into Emergency Hospital, wasn't it? A. Yes, sir. 

3K a = aa oe * 

Q. After the X-ray pictures were made, at Dr. Kauffman's request, 
and after the blood tests were made at Dr. Kauffman's request, did he 
send you to Dr. Hodges? A. No, sir. 

Q. At what hospital did Dr. Kauffman have the X-ray pictures 
and the blood tests made? A. Prince Georges County Hospital. That 
is out in Maryland -- Prince Georges County Hospital,in Maryland. 

Q. Was the spinal tap test made at the same time or just after the 
blood test was made? A. The spinal tap? It was taken after the blood 
test. 

Q. How long after? A day or two days or three days? A. I 
imagine about a day. 

Q. That is the time that Dr. Kauffman told you you should go into 
the hospital, isn't it? A. No, sir. 

Q. How long after that -- I mean, how long after mid-summer, 

102 1948 -- was it that Dr. Kauffman told you you should be hospitalized? 
A. When Dr. Kauffman had the X-ray taken of my foot, it showed phle- 
bitis. He ordered me to the hospital immediately. 

Q. Iasked you how long after the midsummer of 1948 was it that 
he ordered you to the hospital? A. It was right after the X-rays were 
taken. That could have been in May. It was the same month. 

Q. May of what year? A. That was -- well, I had that swelling 
of the foot a year prior to when I went to Emergency, when I had my 
other clot. 

x a * * a me 

Q. When in 1949 did you first receive instructions from Dr. 
Kauffman that you should go into the hospital? A. I didn't receive no 
instructions from Dr. Kauffman in 1949 to go into the hospital. 

Q. When did you receive them? A. Dr. Kauffman was away on 
vacation at the time. I received my instructions from Dr. Roth, 
through the Vocational Rehabilitiation, by Mr. Devlin. 


7 LL 8 iia Ree “NL 
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Q. Mrs. Welch, I am not trying to confuse you. I understood you 
to testify that Dr. Kauffman instructed you to go into the hospital, but that 
you didn't do it. A. He did, sir, on my first blood clot when my foot 
was swollen. That is when Dr. Kauffman ordered me into the hospital. 
That was a year prior to the time when I was in Emergency Hospital. 

Q. All Iam asking you is when was it Dr. Kauffman told you to 
go to the hospital. Do you testify that was in the summer of 1948? 

A. That is the date I recall, sir. I may be Wrong | on the date; but that 
is the date I recall, was 1948. 

Q. And you actually went to Emergency Hospital in mid-summer 
1949? A. Yes, sir, around the 21st of July. I do recall that date. 

104 Q. So that for practically one entire year you had not taken advan- 
tage of Dr. Kauffman's advice. A. Ihadno swelling of the leg. 

Q. Ididn't ask you that. A year before he told you you should go 
into the hospital. And for a whole year you disregarded his advice. 

Isn't that correct? A. The phlebitis went COM sir. The swelling 
went down out of my foot. 

Q. Did Dr. Kauffman tell you he wanted you to go to the hospital 
for phlebitis? A. Yes, sir. 

* * * * * * 

105 Q. After you had received the shots of penicillin from Dr. Kauff- 
man, did you have blood tests or spinal tests, or both, by Dr. Hodges? 
A. No, sir. : 

Q. When did you first begin to feel or to experience the condition 
of your leg which caused you to go into Emergency Hospital in July, 
1949? A. Well, I walked around with my foot. I had that swelling, and 
the swelling had gone down within that year. Well, I had a kink hit me 
in my leg. : 

Q. Awhat? A. Like a kink hit me in the middle part of my 
leg, and I had swelling on it, and that is when I was admitted to Emer- 

106 gency Hospital. And that was a year prior, at the time my foot had 


been swollen, because I walked around my house and did my own house- 


work. 
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Q. What part of your leg did you say the kink hit you? A. The 
kink hit me in the middle part of my leg, asI recall. 

Q. What? A. It wasa kink, a kink in my leg, and the leg started 
to swell. : 

Q. I say, what part of your leg? A. In the lower part. 

Q. Between the knee andthe foot? A. Yes, sir. 

Q. When were you last employed? A. I worked at the Hecht 
Company. 

Q. When were you last employed? A. Around 1947. 

Q. And your last employment was where? A. In the audit office 
of the Hecht Company, in the auditing department. 

Q. At what time in 1947 did you give up your employment? 

A. The last part, because I couldn't -- 

Q. I just asked you when. A. The last part, I imagine, sir. 

Q. By "the last part, "’ you mean sometime between September 
and December, or what? A. Yes, sir. I imagine it was around about 
that time. 

Q. At the time you gave up your employment at Hecht's, did you 
have any difficulty with your right leg or foot? <A. No, sir. 

Q. Why did you leave Hecht's employment? A. I left Hecht's 
employment because my foot had started to swell. Ihave always hada 
weak arch in that foot, a very weak arch. My arch dropped in my foot. 

Q. Mrs. Welch, at the time you left your employment at Hecht's, 
then, you left because you were having trouble with your right foot? 

A. Yes, sir. 

Q. And after you gave up your employment because ofthe trouble 
with your right foot, do I understand that you didn't see any doctor at 
all until the middle of the next year, which would be 1948? A. No, 
sir; I went right away to Dr. Kauffman. 

Q. Then you actually went to Dr. Kauffman back in 1947, didn't 
you? A. It could have been, sir; yes, sir. I can't recall dates very 
good way far back like that. I went to see Dr. Kauffman right after I 
stayed off of work, to see why the foot was swollen. 
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108 Q. Then you went to see Dr. Kauffman in the ar part of 1947? 
A. It must have been in 1947, yes. 

Q. Now, at no time all during the year 1948 or 1949, up to July 
21st, did you resume your employment, did you? A. No, sir. 

Q. The fact is you couldn't work, because of the condition of your 
foot and right leg. Isn't that true? A. No, sir. I walked on my foot. 
It was because I couldn't get a shoe on my foot was the reason I didn't 
go back to work. 

Q. You said you couldn't get a shoe on it? A. No, sir. It was 
too swollen. I had phlebitis of the foot. I walked on the foot until the 
swelling went out of the foot, and I still worked and did housework. 

* * * * * * 

Q. Then in July 1949, when did you first begin to feel the discom- 
fort or the swelling that you call phlebitis, for which arrangements were 
made to put you in Emeregency Hospital? A. The arrangements were 

109 made the 21st of July. | 

Q. Iknow that. I asked you when you first nepan to have the acute 
trouble with your leg. A. That wasacoupleof days before that. 

Q. Wasn't it a couple of weeks before that? A. No, sir. I 
think it was a couple of days. It could have been; I just don't remember. 

Q. What, ma'am? A. It could have been. I just don't recall. 

I think it was several days before that when I had the swelling and I had 
such terrific pain that I tried to get hold of Dr. Kauffman and he was 
away on vacation, and I got hold of this Vocational Rehabilitiation worker. 
And he got ahold of the doctor for me, Dr. Roth. He was the one who sent 
me to Emergency Hospital and said I had a very dangerous case of phle- 
bitis. And I was swelled clear up to the kneecap, then. 

Q. When you were examined by Mr. Davis, you said that the 
second attack of phlebitis occurred July 21, didn't you? A. Yes, sir. 

Q. That would be the very day you went in the hospital. A. I just 
can't recall, sir, whether it was that exact day or several days before. 
But I know I was in desperate pain that day with phlebitis. 

Q. You know you were in desperate pain that day? A. Yes, sir. 
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110 Q. How many days before that day had you been in desperate pain? 

A. I think that was the only day, sir. That was the day that that kink 
came in my leg, was that day, and I couldn't get hold of Dr. Kauffman. 

Q. Have you finished? A. Yes, sir. 

Q. Pardon me just a minute. Now do you remember the fact tHat 
you testified about, in answer to Mr. Davis' questions, that you did 
give a history of your condition at the time you were admitted to the 
hospital, to Dr. Newman? A. Idid. But Dr. Newman -- 

Q. You did give itto him? A. Yes, sir. 

Q. Did you see him write down what you told him? A. Well, I 
saw him write down, but I didn't see what he wrote. 

3K aK 5 Be * 

Q. Ma'am, your name is and was, in July 1949, Laura -- 
L-a-u-r-a? A. Is my name Laura, sir? Yes, sir. 

Q. And at that time you were 33 years of age? A. Yes, sir. 

Q. Iam reading from the first few lines of the history that is writ- 
ten here in the record -- 
"On 13 July, 1949, began to have swelling in right ankle, leg 
and knee and simultaneously developed a constant ache in both legs, 
punctuated by momentary stabbing pains" -- A. I never had an 
ache in both legs. I never did. 

Q. "punctuated" -- will you wait until Ifinish reading. A. I 
am sorry. 

Q. "punctuated by momentary stabbing pains located in various 
parts of left and right legs, knees and thighs."" A. That is not true. 

Q. Did you tell Dr. Newman that which is written here? A. No, 


‘sir; Inever told Dr. Newman any such words as that. 

Q. Well, back as far as July 13 did you begin to have swelling in 
your right leg, knee and ankle? A. No, sir; it was just in my leg. It 
extended from my ankle up into my leg, the clot did -- up into my knee, 
a little over my knee. 

Q. Your entire lower right leg, from the foot up to and including 
the knee -- A. Was swollen. 
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114 Q. Was swollen? A. Yes, sir. 

Q. And that swelling began back about the 13th of July, didn't it? 
A. I don't know, sir. 

Q. It was just a little more than a week or so: before you went into 
the hospital, in July of 1949. A. It could have sad ad been. It could 
have not been right on the exact day. 

Q. So at that time, just when you went in the hospital, you cer- 
tainly could recall quite accurately how long the leg had been swelling and 
how long it had been hurting you, couldn't you? A. The leg had been 
hurting, but not as bad as it hurt the day I was admitted to the hospital. 
The pain was great -- : 

Q. You mean the pain was worse that day? A. Yes, sir. 

Q. Did you have a momentary stabbing or sharp pains in your 
legs? A. Ihad pains in my leg. I can't recall if they were stabbing. 
They were very bad pains in my leg. | 

Q. That is what you meant a few minutes ago os you said you 
had kinks? A. I said I had a kink in my leg. That is when my leg started 


to swell. 
115 Q. And that was about the 13th of July, wasn't it? A. It could be 
that day, sir. I can't recall dates very well. 
* * * * Ok * 


Q. Let me read the following to you and ask you if you did tell 

Dr. Newman what I am about to read: : 
"Pain was aggravated by motion, but patient was able to 

remain ambulatory" -- : 
you know that means walking -- 

"most of the time until today." 
Did you tell him that? A. I could have walked into the hospital, yes, sir. 
I could have walked. 7 

Q. Now, Mrs. Welch, you know a little while fs when you started 
to say that, Judge Keech stopped you and wouldn't let you say it. My 
question had nothing to do with it. 

116 THE COURT: You didn't walk in, madam, did you? You were 
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carried in, weren't you? 
THE WITNESS: Yes, I was carried in. 
BY MR. WELCH: 

Q. All I asked was didn't you tell Dr. Newman that you walked 
every day and it hurt you to walk and move your leg; but on the day you 
went into the hospital it hurt you so bad you didn't walk. Didn't you tell 
him that? A. No, sir; I did not. 

Q. But it did hurt you worse that day than before? Isn't that 
true? A. It hurtme quite a bit all along, but I still walked. 

Q. What did you say? A. I still walked. I could have walked. 

Q. Where did it actually hurt you when you walked? A. It hurt 
me in the leg. 
| Q. What part of the leg? A. In the middle part of the leg, where 
I had a kink. 

Q. By "the middle part of the leg, "' do you mean half way from the 
ankle to the knee? A. Yes. 


Q. And that is the only place it hurt you when you walked? 
A. Yes. 


Q. It didn't hurt you down near the ankle? A. No. It was where 
I had the kink in the leg. 
Q. And it hurt you up at the knee when you walked, didn't it? 
A. No. : | 

Q. Was the knee swollen at that time? A. The knee was swollen. 

Q. Was the entire leg, up to the knee and down to the foot swollen 
at that time? A. Just the knee down to the foot was swollen. 

Q. That is whatIsaid. A. Yes, sir. 

Q. From the knee down to the foot? A. Yes, sir. 

Q. But the only place you felt any pain was about half way betwden 
the knee and the foot? A. Yes, sir. 

Q. May I ask you if you told Dr. Newman the next few lines Iam 
about to read? -- 

"Two years ago patient had painless swelling in the same 
areas as now, and also in the right foot, subsiding spontaneously 
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after two days." | 
Did you tell him that? A. No, sir; only in the foot. 
Q. Now at the time Dr. Newman talked to you and you saw him 


writing this record, did he also make some re examination ? 
A. No, sir. 

Q. Did he check your heart? A. He could have, sir, checked 
my heart. : 


Q. Do you remember whether he did? A. No, sir. Yes, sir: 1 
think he did check my heart. He brought in some kind of a machine. 
What kind of a machine do they pull -- to see whether the clot was travel- 
ing. It is one of these traveling machines that they put straps on you -- 
to see whether the clot was traveling. 

Q. Do you mean they did an a aos test for your 
heart? A. Yes, sir. ? 

Q. That would be quite an expensive examination, wouldn't it? 

A. I guess they did that to see where the clot was traveling. 

Q. I didn't ask you why they did it. A. That is the only way I 
was told. 

Q. Who did it? A. I can't recall, sir, who ae it. Ithink it was 
a woman who did it. 

Q. It wasn't Dr. Newman who did that? A. ‘No, sir. 

Q. And while Dr. Newman was writing this record, did you tell 
him you had had an appendectomy operation? A. Yes, sir. 

Q. Did you tell him that Dr. Cox did that for wee at Sibley Hospital? 
A. Yes, sir. 

Q. And did you tell him at that time that you had not had any vision 
in your right eye from the time you were a year old? A. Yes, sir. 

Q. Did you tell him you had been married 14 years and had never 
had any pregnancies? A. Yes, sir. 3 

Q. Did you tell him a doctor had told you the womb was crooked? 
A. Yes, sir. 


Q. Did you tell him that? A. Yes, sir. 
Q. Now, do you remember what Dr. Newman asked you about 
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having had any venereal disease? A. Dr. Newman never asked me 
that question. 

Q. Here in the record of the history, signed by Dr. Lewis B. 
Newman, it reads: 

"Denies syphillis" -- 
A. He never asked me that question, sir. 

Q. And you didn't tell him you had never had syphillis to your 
knowledge? A. Why shouldI? He never asked me the question. 

Q. I say, you did not tell Dr. Newman to your knowledge-- 

A. No, sir. He never asked me the question. 

a cd * * * me 

Q. And on the afternoon of July 28 did you receive any special or 
particular or unusual treatment other than the walker you talk about? 

A. Inever got any treatment at all that day. 

Q. Isn't the afternoon of July 28 the afternoon that they did a spinal 
puncture, a spinal tap, on you in your room? A. They could have, sir, 
yes. I believe they did take a spinal tap. They did a spinal tap, yes; 
they did. But I don't recall that date. 

Q. Don't you know it was the afternoon after the day you went to 
the operating room? A. The day I went to the operating room was the 

day -- I mean the X-ray room; I am sorry -- was the day they took 
me to the stroller. But they did do a spinal tap on me in Emergency 
Hospital; but I don't recall the date, sir. 

Q. Let's see if we can get it straight. You went to the operating 
room on July 27. Isn't that correct? A. July the 27th I went to the 
operating room? I was admitted to the hospital on the 27th of July, and 
was in there for a week's bed rest. I didn't go to no operating room the 
same day I went to the hospital. 

Q. Ithought you went in the hospital July 2lst. A. The 21st, 
that is right; lam sorry. It was the 28th, that is right, because I was in 
there for a week's bed rest. And that would be the 27th. I beg your 
pardon. 

Q. And you went in the operating room July 27th? A. Yes. 
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Q. Then yousaid it was the next day, the 28th, you had the X-ray 
taken? <A. That is right. 

Q. And you say it was that afternoon of the osth you used the 
walker? A. That is right; I did use the walker. 

Q. Now I am asking you if it is not a fact that that afternoon, the 
28th, is the afternoon you had the spinal puncture. A. No, I didn't have 

no spinal puncture that day. I didn't have it that day. Iwas taken 
down to walk in the walker that day, in a wheel chair. It was that after- 
noon. | 

Q. Now, if the nurses’ notes for the afternoon of July 28th show that 
you had a spinal tap that afternoon by Dr. Newman, do you say that the 
record is wrong? | 

MR. DAVIS: I object. 

THE COURT: What is your objection, sir? : 

MR. DAVIS: That is purely an argumentative question, and that is 
the function of the jury, if Your Honor please. If the nurses testify one 
thing and the plaintiff testifies another, there is an obvious conflict. 

THE COURT: Do you concede there is a conflict? 

MR. DAVIS: Ido, Your Honor. | 

THE COURT: All right. 

MR. DAVIS: And she has already testified she did not have the 
spinal tap the day she had the walker exercise. ; 

THE COURT: You used it for that purpose, or the purpose of see- 
ing if it would refresh her memory? : 

MR. WELCH: I am giving her the cnooctnites to refresh her 
memory. 

THE COURT: And I will permit it. 

MR. WELCH: And give her an opportunity to feny that the record 
is correct, if she wants to. 

THE COURT: All right, sir. 

BY MR. WELCH: | 
Q. Let me show you, this is the hospital record for the 28th of 





July, 1949, and here is the record for the 27th. The record for the 27th 
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shows you went to the operating room and returned from the operating 
room. 

The record for the 28th shows that you had a spinal tap by Dr. 
Newman, in the afternoon of the 28th. Will that refresh your recollec- 
tion, or do you say that record is wrong? A. I still say the record is 
wrong. 

Q. Between the time you went in the hospital on the 21st and the 
time you were taken to the operating room for the aspiration of the knee, 
on the 27th, you testified that you didn't receive any medication at all. 

A. During that week, that length of time, I was on bed rest. 

Q. During that week, from July 21st? A. No, Ididnot. I didn't 
get any attention at all. 

Q. Nothing for pain? <A. No, sir -- only to have a cradle put over 


top me under the covers. 


Q. Iam talking about medicine now. A. No, I didn't get any 


medicine. 


Q. You didn't receive any medicine for pain? A. No, sir. 

Q. This is the record for July 21st, now, and I am going to ask you 
if you know what seconalis. A. Seconal? 

Q. S-e-c-o-n-a-l --- seconol or seconal? A. No, I don't know 
what that name is. 

Q. Do you know what codeine is? A. Codeine? 

Q. Do you know what aspirin is? A. Oh, yes. Well, I could 
have taken an aspirin. Sure, I could have taken an aspirin, or something 
like that. 

Q. Did you receive other medicine than aspirin during those days 
you were in the hospital? A. Idon't recall, sir. They could have 
given me something. 

Q. Now, on the 22nd the record shows "Medicine P.O."" That means 
by mouth -- for pain. A. They could have given me medicine for pain; 
I don't doubt that. 

Q. What? A. They could have given me medicine for pain in my 


leg. I don't doubt that. 
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Q. You got medicine for pain almost every day and night while you 
were lying there inbed. A. That is all Idid get. I did not get no other 
medical treatment, other than a cradle over my eee with blankets and 
sheets over top of it. 

Q. Mrs. Welch, I understood you to say, in answer to Mr. Davis' 
question, that for that whole week you didn't get any medicine at all. 

A. I don't think I said anything about medicine. It wasn't "medicine" 
that was said. It was "treatments," that I recall. | 

Q. Then you don't consider the administration of medicine while 
you are sick in the hospital as being part of your treatment? A. I 
always thought "medicine" and "treatments" were used as different 
words. 

Q. They did put some sort of a protective cradle device over your 
leg, too, didn't they? A. Yes, they did. 

Q. I assume that you yourself can describe what your leg looked 
like the day you went inthe hospital, July 21st. Can you do that? A. It 
was swollen. It was swollen from my foot up into my knee. 

Q. Did you say it was "greatly'swollen? A. Yes. 

Q. Or "badly" swollen? A. Yes, badly swollen. 

Q. And how about color? A. It was inflamed. 

ae ae * ae * oe 

Q. Did it pain you more when you moved or when it was still, or 
either way? A. It pained me either way. 

Q. Either way, it hurt justas much? A. ss 

Q. During that week between July 21st and July 27th, did you see 
your leg every day, sometime? A. DidIsee it every day? 

Q. Yes. A. In the hospital, you mean? : 

Q. Yes, ma'am. A. Why, sure. 

Q. Can you tell the jury whether the swelling modified, decreased? 
A. It went down some on the bed rest. 

Q. What part of your leg did it mostly Gecrense in? A. Oh, it 


decreased in the whole part, as far as I can recall. 
ss * * * * * 
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137 Washington, D. C., 
Friday, October 5, 1956 
* * * ae 5 * x 
139 LAURA B. WELCH 


returned to the stand and was examined and testified further as follows: 
| CROSS EXAMINATION (Resumed) 
BY MR. WELCH: 
5 *- x 5 od x 
142 Q. I understood you to say yesterday that there was only one 
needle actually inserted in your knee. A. I must have been quite con- 
fused, because there were several needles. There was one for the 
novocain and one for the syringe. 
°143 Q. Thatistwo. A. Yes. 

Q. What do you mean by “several”? A. Two. 

Q. One needle was used to inject the novocain, and then a little 
later a needle was injected in your knee to remove the fluid? Is that 
correct? A. Yes. 

Q. Who injected the needle that removed the fluid? A. Dr. New- 
man. 

Q. Did you actually see the injection of that needle? A. I saw 
the needle, sir; and I didn't feel it, because I was novocained. But I 
saw the needle and I saw the syringe. 

Q. But you didn't feel the penetration of the needle because of the 
anesthetic? Is that correct? A. That is right, sir. 

Q. Could you feel what you refer to as "pressure" ? A. No, sir. 
Only when I had that pain. The only thing I felt was when I had that ter- 
rific pain. 

Q. And what you called the "pressure”™ that was being done by Dr. 
Inglehart, you say, you couldn't feel his hand making that pressure, could 
you? A. No, sir; I was novacained. , 

Q. Now, is it a fact that the fluid as it came out of your knee came 


144 through the needle into the syringe? A. Yes, sir. 
* * oe * oe g x 
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BY MR. WELCH: | 

Q. Did the needle remain in your knee while the pressure you 
described was being exercised? A. Yes, sir. : 

Q. Then the fluid came through the needle = the syringe? Is 
that correct? A _ Yes, sir. | 

Q. After the needle was removed, was any further fluid expressed? 
A. The needle was removed when I had sucha terrific pain from some 
hard pressing that was given to me. | 

Q. I didn't ask you that. I said, after the needle was removed was 
any further fluid expressed from the nee? A. That was fluid on the 
pillowcase. | 

Q. I didn't ask you that, either, Mrs. Welch. A. Iam sorry. 
I don't understand your question. | 

145 QQ. Your own counsel, Mr. Davis, asked you yesterday if the fluid 

came out through a hole in your knee. That was at the time you said 
only one needle was inserted in the knee. Iam asking you, after the 
needle was withdrawn, the needle attached to the syringe, was any fur- 
ther fluid expressed from your knee? A. Was there aay other fluid taken 
out, is that what you mean? 


Q. After the syringe needle was removed. A. we sir. 


Q. Then how would any corruption you speak of get on the pillow? 
A. There was corruption and blood on the pillow. 

Q. Iam asking you, how did it get there? A. a don't know, sir; 
but it was on it. 

Q. You saw the fluid coming from your knee into the syringe, you ° 
said, didn't you? A. I didn't say that. I say I saw the needle in my 
knee, with the syringe on it, that was taking fluid off. 

Q. That is what I thought you said. Did that mean you saw the 
fluid come into the syringe? A. I didn't see the fluid come into the 
syringe. But the needle was put in my knee with the syringe on the end 
that carried the fluid off. 

Q. Well, did you see how any fluid or corruption, as you called 

146 ~. it, got onto the pillow? A. I don't know, sir, how it got on there; 
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but it was on there. And I stayed on that pillow all night like that, 
under my leg. 

Q. Did you see any fluid spilled out of the syringe? A. I didn't 
see it, sir. I just saw it on the pillow. 

Q. When did you observe the corruption on the pillow? A. When 
I was taken back to my room from the operating room, the pillow was 
still left under my leg. 

Q. How long did it take to go through the procedure of injecting 
novocain, waiting for the novocain to take effect, and then doing the 


procedure you have described of removing the fluid from your knee? 
= * Ss * co + 


THE WITNESS. It was around an hour and a half, I should imagine, 
because I was in there quite a while. | 
BY MR. WELCH: 
Q. Did you remain in there any considerable length of time after 
they finished working with your knee? A. No; I was taken right back 


to the ward. 

Q. Then according to the estimate that you are giving us, it took 

them about an hour to get the fluid out of the knee? Is that correct? 
147 A. Yes, sir. 

Q. When you arrived back to the ward from the operating room, 
were you put right back in bed? A. Yes, sir. 

Now at that time was your knee swelled? A. Yes, sir. 

Was it swelled as badly as when you had come into the hospi- 

It was just a little bit gone down, but it still stayed swollen. 

And was it still red and hot? A. I can't recall, sir. 

Were you out of bed, then, that day after you were brought back 
from the operating room? A. The day I was brought back from the 
operating room? No, I wasn't out of bed. I was put in the bed. 

Q. And the next morning, the 28th, is the morning you went to the 
X-ray department? A. Yes. Well, the next day they held a consulta- 
tion of doctors, and -- 

Q. Who were the doctors that were in consultation? A. I don't 
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know, sir, other than Dr. Inglehart and Dr. Hawfield. I don't know 
who the other doctors were at all. | 


* te * % * a He 


148 Q. I may be misunderstanding you. I asked you if the next morning 
after you were taken back to your room from the operating room was the 
morning you were taken to the X-ray department. And you said -- 

A. Well -- | 
Q. Wait a minute, please. And you said they held a consultation. 
A. Iam sorry. I was confused on that question. The next morning 

149 they did take me to the X-ray room. After being to the X-ray 
room was when they held the consultation of doctors. I was a little con- 
fused on that. : 

Q. Was there a consultation of doctors after yon went to the X-ray 
room, in your presence? A. No, sir. 

Q. How do you know that there was a consultation of doctors held? 
A. I was told. ! 

Q. Who told you? A. I was told by one of the doctors. 

Q. Who told you, Mrs. Welch? A. I don't know whether it 
was Dr. Inglehart or Dr. Newman that told me they were going to 
hold a consultation of doctors. I can't recall the doctor -- or whether it 
was Dr. Hawfield who told me. : 

Q. When were you told that? A. I was told the day, or it could have 
been the day or the day after the X-ray picture was taken. 3 

Q. You mean it was either the day the X-rays were taken, or the 
day after the X-rays were taken? A. The day after, it could have been. 

Q. Some doctor told you that they were going to have a consulta- 
tion about it? A. Yes. 

150 Q. And did I understand you to say that you were told the consul- 
tation was to decide whether to put your leg in splints? A. That is 
right -- in a pillow of splints. 

Q. Why did you mention Dr. Veal in that Ponveraatton? A. I 
only mentioned Dr. Veal because he was a vein specialist that looked 
at my leg when I was in the hospital. 3 
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Q. You testified yesterday, in response to Mr. Davis, that he 
examined your leg two or three days after you went in the hospital? 
A. Dr. Veal did examine my leg, to see -- 

Q. Iam not questioning that. Iam talking about time. A. I 
don't recall time, sir. It has been 7 years ago and it is hard to remem- 
ber times. 

Q. Well, it would be well to say "I don't remember," if you don't 
remember. But didn't you testify yesterday for Mr. Davis that Dr. 
Veal examined your leg two or three days after you went in the hospital? 
A. Dr. Veal did. 

Q. Iam talking about the time, ma'am. A. I don't recall the 
times. It could have been two or three days. 

Q. And it could have been after the X-ray pictures? A. No, it 
was not after the X-ray pictures, sir; it was before any X-ray pictures 

were taken of me that Dr. Veal and the other doctor examined 
my leg. : 

Q. We went through that yesterday. Now we are up to the day or 
the day after the X-ray pictures. Did somebody tell you at that time 
that Dr. Veal was going to be in consultation? What is your answer? 
A. No, sir. 

Q. Then why did you testify that, that they held a conference? 

A. I told you I just didn’t know what doctors were going to be in there. 
How should I know what doctors were going to be in there? 

Q. Ican appreciate that. But if you didn't know, why did you 
testify they held a conference with Dr. Veal and the other doctors? 
A. Because Dr. Veal had looked at my leg. He could have gone in 
the conference with them. How do I know who was in conference? 

THE COURT. Madam, are you saying you don't know who went 
in conference? 

THE WITNESS. Yes, sir. 

BY MR. WELCH: 
Q. Then if it was Dr. Inglehart who told you that they were going 


to have a conference, Dr. Inglehart did not tell you the names of the 
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doctors who would be in the conference, did he? A. I don't know the 
152 names of the doctors. | 
Q. What, ma'am? A. I don't know the names of the doctors who 
were in conference. ! 
THE COURT. He just asked you whether Dr. Inglehart did tell you 
the names. 


THE WITNESS. No, sir; he didnt. 

THE COURT. All right. 

BY MR. WELCH: : 

Q. Before the novocain was injected in your knee, what if anything was 
done with your leg? Did it remain straight on the table or bed, or what 
was done? A. There were pillows put underneath of it. 

Q. How many pillows were put underneath of it? A. I don't 
recall just how many. The leg was elevated with pillows. I couldn't 
tell you whether it was one or two; but it was elevated high. 

Q. For the purposes of the record, I think it would make a lot of 
difference whether one pillow was used.or whether several pillows were 
used. A. I can't recall, sir. There were pillows under my leg. 

Q. Who put the pillow under your leg? A. I don't recall who 
put the pillow under my leg. It could have been the nurse. I don't recall. 

153 Q. Actually what happened, Mrs. Welch, is that a pillow was put 
under your knee before you left the ward, so that your leg would be com- 
fortable in riding along on the cart. Isn't that correct? 

MR. DAVIS. I object to that as being argumentative. There is no 
evidence of that. ) 

THE COURT. He is asking her the question. 

Do you know? Do you know about it? First, was it put under your 
leg before you left the ward? : 

THE WITNESS. Yes, sir, because I had pillows at all times under 
my leg in the hospital. Pillows were always under my leg. 7 

THE COURT. All right. 7 

BY MR. WELCH: ; 
Q. It was while you were in bed before you were transferred to the 
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cart that there was a pillow under your knee to keep your leg comfor- 
table in bed. Isn't that correct? A. Yes, sir. 

Q. And when you were removed from the bed onto the cart, the 
nurse put that pillow under your knee to keep your leg comfortable 
while you were being moved to the operating room. Is that correct? 

A. I can't recall, sir. She could have. There was pillows always 
under my leg. 

Q. The point I am getting at is, no additional pillows were put 
under your knee in the operating room, were they? A. I don't know 
whether there were or not. I can't recall back to that time. But the leg 
was elevated high. 

Q. Mrs. Welch, yesterday you testified that in the operating 
room they put pillows under your leg to elevate it. A. They could 
have. 

Q. I know they could have. But that is what you testified yester- 
day. Now isn't it a fact that no pillow was put under your leg in the 
operating room? You only had the pillow that was put under your leg when 
you were put on the cart, to make your leg comfortable. A. I still 
can't recall, sir. I don't recall how many pillows was there. I know my 
leg was elevated. I can't recall whether they put another under there 
or not, to makeit elevated higher. 

Q. When we speak of the leg being elevated -- pardon me a moment 
(getting pointer from the blackboard). Of course I can't bend this; but 
let us assume roughly that this was your leg and you were lying on your 
back on the table. When you talk about elevating, do you mean your 
leg was elevated up in the air like that? A. My leg was raised, yes. 

Q. Isn't it a fact that the only elevation of your leg was a little bit 

155 at the knee where it came over the pillow? A. No, it wasn'ta 
little bit at the knee. It was a lot at the knee. My knee was taken and 


bent down. I just can't describe the position the way the knee was pressed 
on. But it was -- it was not lying flat. 

Q. Well, if this is your leg, wasn't the elevation just simply like 
this, with a pillow under your knee? A. The elevation was higher than that. 
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Q. How much higher? That much? That much? A. No; it 
wasn't like that. The knee was elevated up. 

THE COURT. Madam, was your heel on the bed and your knee 
lifted? 

THE WITNESS. Yes, sir. 

BY MR. WELCH: | 

Q. Then your heel was on the bed? A. Yes, sir. 

Q. And the elevation was under your knee? A. Yes, sir. 

Q. So that, generally speaking, the presentation of your leg was 
something like that? A. And several times my whole leg was put off of 
the pillow and the pressing done on it. | 

Q. Iam getting now as to what it was when you lay there on the 
table. Is that what it was? About like that? A. It could havebeen like 
that. I can't recall, sir. 

156 Q. Can you recall at that time that you couldn't bend your knee 
yourself? A. I could certainly bend my knee myself. I could only re- 
call I couldn't bend my knee after I had been to that operating room 
and was taken down and walked in a walker. That is the only time I 
couldn't bend my knee. 

Q. But you could bend it before you went to the walker ? 

A. I certainly could bend it before I went to the walker. I could have 
walked in that hospital. , 

Q. When you did bend the knee, if you could bend it, in its swollen 
and red condition, did it hurt you to bend it before you went to the operating 
room? A. Oh, no. Only the leg hurt me. The knee didn't hurt me at 
all. It had some soreness in it, but not pain. : 

Q. But the knee didn't hurt you to bend it yourself? A. No, it 
didn't hurt to bend it. 

Q. And the knee didn't hurt you when you stepped on that foot? 

A. No. : 
Q. Not at any time before you went to the hospital, either? 
. No, not the knee is where I had pain in it. 


Q. Did you say you remembered you had the spinal tap in your 
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ward room on the afternoon of the 28th? A. Dr. Newman. 
157 Q. After that was done, did you remain in bed for some time.? 
A. Yes. 
| Q. How long? A. Well, my bed had to be flat for overnight, I 
believe. | 

Q. Then there came a time when a splint was put on your leg? 

A. No, sir. You are a little bit ahead of the story right now. At that 

time when I had the spinal tap taken, Dr. Hawfield came in and told me, and 
said to me, that if necessary they had a specialist there, and if I needed 

one of the regular shots that he had for this, why he would give it to me. 

He said it wasn't necessary, I didn't need no special shots, for persons 

that had that kind of disease, and it was catching, or doing your body harm. 
He said that special shot wasn't necessary; so I never got it. I don't 

know who the specialist was. But I was told that by Dr. Hawfield. 

Q. Mrs. Welch, you are not talking about the same thing Iam 
asking you about. You didn't answer my question at all. I wasn't talk- 
ing about shots. I wasn't talking about disease. 

I simply asked you if after the day they did the spinal tap, there 
did come a time when they put splints on your leg. A. Yes, sir. 

158 Q. And what you started to talk about was the time that Dr. New- 
man came and talked to you about the other disease, isn't it? A. No. 
The reason I brought that in was because you were talking about the 
spinal tap. 

Q. Well, let's see if we can get straightened out, then. There 
did come a time when they put splints, a pillow splint, on your leg. Is 
that correct? A. Yes. 

Q. Now who applied that? A. Dr. Mitchell, I believe, sir. 

Q. How long did that splint remain on your leg? A. Several 
days. 

Q. Now, at that time your kee was still swelled and sore, was 
it? A. It was still swelled. I can't recall too much about it, sir. 
However, it was still swelled. 

Q. And did the swelling continue to diminish? A. No, sir. 
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It stayed swollen. 

Q. The swelling was gone when they put the cast on it, wasn't 
it? A. No, sir. They casted me and the swelling. 

Q. You mean they put the cast on your leg while the knee was 
still swelled? A. Yes, sir. 

Q. How long did that cast remain on there? ‘ That cast re- 
mained on one week, because they said I had too much swelling in the 
leg and they took an X-ray picture of it. That is when they removed the cast, - 
because I had too much swelling to have a cast on my leg. 

Q. Too much swelling? A. Yes, sir. ) 

Was that cast taken off? A. Yes, sir. 

Who took that cast off? A. Dr. Mitchell. 

And then another cast was puton? A. No, sir. 
No other cast was put on? A. No, sir. | 

Q. Wasn't there a cast on your leg when you left the hospital? 
A. A cast was on my leg when I left the hospital, sir. But I left the 
day after the cast was put on, and the cast stayed onfor one month. 

The cast was removed when I went back to Dr. Mitchell. The 
cast.stayed on for one month. The cast was put on one day. It had to 
dry, and I went home the next day with the cast on. And it stayed on 

for one month. : 

* & * Ed x ! aK x 

Q. After the cast was taken off your leg and after you had the 
physiotherapy at Emergency Hospital, you say you had an operation on 
that knee by Dr. Engh? A. Yes, sir. | 

@. When did Dr. Engh operate, approximately? A. In 1953, I 
believe, sir. 

-  @. And you left the hospital in August of 1949? Is that correct? 
A. That is right, sir. 

Q. So it was four years after that, at least, before Dr. Engh 

operated on your knee? Is that correct? A. That is right, sir. 


Q. Now, in the meantime had you had any other operations ? 
A. Yes, sir. Dr. Engh did surgery on my foot. 
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. Who did surgery on your foot? A. Dr. ee 
. Dr. Engh? A. Yes, sir. 
When did he do the surgery on your foot? - 
cd * * ee 
. It was in 1952, I believe, sir. on 
Q. At least a year before he operated on the knee? Is that 
correct? A. But I had had surgery on my -- I beg your pardon. Go 
ahead. | ree | 
Q. I say it was at least a year before he operated on the knee? — 
A. I don't know, sir. I think it was six months, because after the sur- 
gery on the foot, he allowed me time to recuperate from the operation 
on my foot before he did the knee. I think it was around about six months. 
Q. Before he operated on the foot -- and, by. the way, on which 
foot did Dr. Engh operate? 


A. On the right foot. 
Q. He didn't do anything on the left foot? A. No, sir. 


Q. Before Dr. Engh operated on the right foot, did you have-any 
other operations after you left Emergency Hospital? A. Well, at that 
time, before Dr. Engh had my foot, Dr. Hodges had my foot. And he 
claimed my arch had dropped in that foot there, and he didn't do surgery 
on it; he did surgery on my toes. When I had my first blood clot, I 
walked around on it and I wouldn't go to the hospital. And so my toes 
were crooked, and Dr. Hodges took me over for the toes, and he didn't 
do the operation correctly. And Dr. Engh took me over for the toes, 
and the toes were corrected right. 

Q. Alllam trying to get at the moment is the chronology of this 
thing. Before Dr. Engh operated on your right foot, as you have‘told us, 
did anybody else do any operation on your foot? A. I told you Dr. Hodges 
did. 

Q. Dr. Hodges operated on which foot? A. The right foot. 

Q. What time did he do that? A. I can't recall the date, sir. 

Q. It was after you came out of the hospital at Emergency, was it? 
A. Yes, sir. 
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Q. Now, at the time that Dr. Hodges operated on your right foot, 
what was the matter with the foot so far as you could see? A. My two 
toes were crooked. 3 

Q. Did it hurt? A. The two toes. : 

Q. Did the foot hurt? A. No, the foot didn't hurt. 

Q. It didn't hurt you to walk on it? A. No. I could walk on my 
foot. No, sir. : 

Q. What, ma'am? A. No, the foot didn't hurt me. It was just 
that the toes were crooked. : 

Q. There was no hurt, no pain? A. No pain. | 

Q. Do you know whether in the operation they removed any bone 
or anything of that kind? A. No, sir; I don't know what they did. 

Q. Then after you left Emergency Hospital, you had one operation 
on the right foot by Dr. Hodges, one operation on the right foot by Dr. 
Engh? A. Thatis right, sir. But before I went to Emergency Hospi- 
tal, Iwas going in for my foot when I had this second case of phlebitis, 
because Vocational Rehabilitation had me ready to go in when my second 

case of phlebitis came up. ? 

Q. In other words, just before the condition for which you went to 
Emergency Hospital, Dr. Hodges had planned already to operate on the 
foot? A. That is right, sir. | 

Q. So it was intended to do that operation, even belore you went 
into Emergency Hospital? A. That is right, sir. | 

* * REDIRECT EXAMINATION * * 

BY MR. DAVIS: 

Q. Mrs. Welch, during the course of your cross 3 examination by 
Mr. Welch, counsel for the defendants, he resorted to some demonstra- 
tive evidence. Let's see if I get this picture correct so the jury will 
understand it. When you were on this portable stretcher, you were 
lying flat on your back. Is that correct? A Yes, sir. 

Q. With both legs extended in front of you on this cart? 

A. Yes, sir. 

Q. Your left leg was flat with the table, and aes right leg was 
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elevated with one or more pillows underneath it? A. Yes, sir. 

Q. Now, the only part of your leg that was elevated, as you have 
said, is the knee? Is that right? A. Yes, sir. 

Q. The foot was not elevated? A. No, sir. 

Q. Your leg was not up like that? A. No, sir. 

Q. Now when the knee was elevated in this position, do I understand 
you correctly that after the needle was inserted to withdraw this fluid, one or 
the other of the doctors was pressing up and down on your knee this way, 
or was he simply pressing against the knee? A. Pressing it the other 
way. 

Q. You mean flexing it up and down? A. Yes, sir. 

Q. You are sure of that? A. Well, he was pressing all around 
my knee, sir. 

Q. And also up and down? A. Oh, yes, sir. 

MR. WELCH. Of course, she is sure of what counsel is doing; but 
I haven't heard her say that that is what the doctor did, is push her leg 

174 up and down like that. I think we should have that from the witness, 
and not from counsel. 

THE COURT. Is it a fact, madam, that they did press your knee 
up and down? Is that right? } 

THE WITNESS. Yes, sir. 

% cd x % x * * 

BY MR. DAVIs:. 

Q. So that we definitely understand you, Mrs. Welch, in addition 
to actually putting pressure against the knee, one or the other of the 
doctors actually pressed on the knee to flex it? Is that correct? 

A. Yes, sir. 

Q. And do I understand from your testimony yesterday that it was 
on the fourth or fifth such flection of the knee that you heard this snap? 
A. Yes, sir. 

Q. And felt this instant pain? A. Yes, sir. ‘ 

Q. Now let me get you straight on this point of time. 

175 I am as interested in this as Mr. Welch is, with reference to this 
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spinal tap taken by Dr. Newman. That was done the day after the aspirat- 
ing procedure? Is that right? A. Yes. | 

MR. WELCH. Just a minute, if the Court please. That is abso- 
lutely contrary to what she herself testified. It is absolutely contrary to 
what the records show. The X-ray was taken, according to her testi- 
mony, and according to the record, on the morning of the 28th, the 
day after she came from the operating room. 

MR. DAVIS. The aspirating procedure was on the 27th. 

MR. WELCH. Pardon me. I am talking to the Court. Her own 
testimony and the records show the spinal tap was that same afternoon 
of the 28th, and not the day after. 

THE COURT. That is my recollection of the evidence. Is that 
correct? 

THE WITNESS. It could be sir. I was confused. 

THE COURT. It is not a question of what it couldbe. Didn't you 
testify that the X-ray was taken on the morning of the 28th, and that the 
other operation followed that? Is that the fact, or ar What did you 
testify? 

THE WITNESS. No. That day I testified that I was taken in a 
stroller that day when I had the X-ray picture. 

THE COURT. That is the 28th? 

THE WITNESS. Yes, sir. 


* * * * * ane * 


177 THE COURT. Now, Mr. Davis, she saysIam correct. We have 


178 


gone about this a long time. Let us see if we can straighten ourselves 
out. 

I understand her now to say that on the 27th this operation was per- 
formed; on the 28th there was an X-ray taken and on the 28th there was 
a stroller incident, and it might have been that the spinal tap occurred 
on the 28th, also. , 

THE WITNESS. I can't recall, sir. 

THE COURT. Is that your best recollection? 

THE WITNESS. Yes, sir; it is. 
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THE COURT. In other words, you don't know whether it was the 
28th or not? 

THE WITNESS. That is right. 

BY MR. DAVIS: 

Q. Regardless of the actual date, Mrs. Welch, will you tell us 
whether this spinal tap -- now make sure you understand my question 
before you answer it -- was this spinal tap taken by Dr. Newman taken 
before or after the taking of the X-ray? A. It was taken after the 
X-ray. 

Q. After the X-ray? A. Yes, sir. 

Q. The X-ray came first? A. Yes, sir. 

Q. And then from Dr. Inglehart you have told Mr. Welch you were 
informed that there was to be a conference of doctors on the afternoon 
of the 28th? A. Yes, sir. 

Q. And you were told that, were you, before or after the X-ray 
of the knee had been taken? A. After the X-ray was taken. 


* * ae * * x 


195 OTIS JOSEPH WELCH 
* x 
DIRECT EXAMINATION 
BY MR. DAVIS: 

* * x x * XE x 

Q. What is your occupation? A. Iam the manager of the Rund- 
lett Rim & Wheel Company. 

* * & x % * oe 

Q. How long have you been employed by that company? A. 28 
years. 

Q. What relationship if any are you to the co-plaintiff, Laura B. 
Welch? A. Iam her husband. 

Q. When and where were you married to her? A. Wewere mar- 
ried in Rockville 20 years ago. 

Q. And have you lived together as man and wife during the inter- 
vening 20 years? A. That is right. 
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% * * * * | * * 

THE COURT. Mr. Davis, you know what congenital means; and 
if it is stipulated that it is congenital, you can certainly argue from that. 
And that is all you need. Is there any contention about its being congeni- 
tal? : 

MR. WELCH. No, no contention. 

MR. DAVIS. May we have the stipulation with the jury, that that 
stipulation is made? 

THE COURT. You have no objection to saying it is congenital? 

MR. WELCH. No. I would prefer that the Court make the state- 
ment, not counsel. : 

THE COURT. All right. 

x *e * * * x * 

THE COURT. Ladies and gentlemen, I am authorized by counsel 
to state to you that the syphilis that this young lady has or had is congeni- 
tal in character. 


MR. WELCH. And there is no issue as to that. 
THE COURT. And, as counsel says, there is no issue as to that. 
You will treat that as the fact. . 


BY MR. DAVIS: 7 

Q. Mr. Welch, bringing you down specifically to the year 1949, 
will you state what your wife's general physical condition was in the 
summer of 1949, prior to July. Iam referring now to the months of 
May and June, 1949. A. It was all right, except just her toes on the 
left foot. | 

Q. Just her toes. Was she ambulatory; that iS able to get about? 
A. That is right. 

Q. Was she able to do her own housework? A. That is right. 

Q. And at that time did you live in a house or in an apartment? 

A. Ina house. : 

Q. Where was that located? A. Out in Wheaton Village, Mary- 
land. : 

Q. Did there come a time, about July 21, 1949, when to your 
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personal knowledge she went to Emergency Hospital in this city? 
A. In what month? 
Q. July 21, 1949. A. That is right. 
Q. You have personal knowledge of that, do you, sir? A. That 


Q. How did she get to the hospital that day? A. I carried her. 
Q. And how did you carry her, as you say? In your car, or 
did you go by cab or by bus? A. I carried her in my own car. 
Q. You went in your own car? A. That is right. 
Q. And on your arrival at the Emergency Hospital that day, what 
time of day was it? Morning or afternoon? A. It was in the afternoon. 
Q. How did your wife get into the hospital? A. I picked her up 
and carried her in. 
202 Q. You carried her in yourarms? A. That is right. 
* x % 3 cd  d pa 
Q. You went back to work? A. That is right. 
Q. After she was admitted to the hospital? A. That is right. 
* 


* ae * * ae ae 


i 
| 
i 


203 
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After that, Mr. Welch, how often did you visit your wife? 
A. Every night. 

x * ad * fe x * 

Q@. On any of those visits to your wife did you have any conversa- 
tion with any of the doctors attached to Emergency Hospital? A. Dr. 


204 Hawfield. 
Q. Can you fix the time of that conversation? A. It was right after 
visiting hours. 
cs * %* * % 5 4 5 


Q. Well, was it the day that she was admitted or the day after or 
the middle of the week or the end of the week? A. I imagine it was 





about a week afterward. 
* * * * x * we 
205 Q. Now will you tell us the substance of that conversation, Mr. 


Welch. A. It was about this disease that she had, and I asked him < 
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about it. I asked him, "Well, how come that she has got it and I dén't 
get it?" : 

x * * 5 : * : m 

A. And he said he didn't know nothing about that. And I said, 
"Well, why is it if she has got it, they can't cure it?’ And he said he 
had to go. That was-all. 7 

* * * * * * * 

208 Q. What was her condition upon discharge from Emergency Hos- 
pital? A. Well, she had the cast on, and she was on crutches. 

Q. Do you know what she had the cast onfor? * * * A.- For 
that fractured knee. | 

cd x * * *  * * 

Q. Had your wife at any time prior to her admission to Emergency 
Hospital on July 21, 1949, to your personal ROR been involved in 
any accident? A. No, sir. 

Q. Had she sustained any fall? A. No,sir. 

209 Q. Had she had any shock or trauma whatsoever to her body? 
A. None as I know of. | 

Q. Do you know for what condition she was admitted to Emergency 
Hospital in the first place? A. It was for that blood clot. 

Q. Ablood clot? A. I can't pronounce what the doctors called 
it. 

Q. You mean because éf the medical name for it? A. ‘That is 
right. | 

Q. Would the name "thrombo phlebitis" refresh your memory? 
A. That is right. | Saas 

Q. And do you know in what part of her leg this complaint of 
thrombo phlebitis was? A. It was between her ankle and her knee. 

Q. Between the ankle and the knee? A. That is right. 

Q. Had she ever made any complaint prior to July 21st to you of 
anything being wrong with her knee? A. No, she hadn't. 

Q. After her discharge from the hospital with this cast on that 
you have spoken of, did you take her back to your home? A. That is right. 
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210 - Q. And from then on, Mr. Welch, what was her condition as to 
getting about? A. She couldn't do nothing. She could go back and forth 
to the toilet. That was all. | 
Q. Who did the housework that was necessary? A. I did. 
Q. And what type of housework did you have todo? A. I had to 
cook the meals, clean the house. Wash the clothes. 

Q. Who had done those duties before July 21, 1949? A. She had.. 

Q. And how long have you been doing that kind of work in and about 
your home, Mr. Welch? A. Since 1949. 

Q. You have been doing it since 1949? A. That is right. 

Q. Did there come a time when you were obliged to give up your 
house? A. That is right. 

*x x * * x 53 i 

211 Q. Mr. Welch, how long after 1949 did you continue to live in the 
house you were living in then? A. I think it was a couple of years. 

Q. And what kind of housing accommodation are you living in now? 

212 A. We have a one-bedroom apartment. 

ae * a ee x ae * 

Q. And with reference to your apartment living, from about 1951 to 
the present time, you have lived in the same apartment? A. That is 
right. =. 

Q. And who has done the work necessary in that apartment, such 
as cooking and cleaning? A. I have. 

Q. And laundry, andsoforth? A. I have. 

ie 5 * ; . * * * % 

Q. Mr. Welch, was your wife able to walk prior to July 21, 1949, with- 
out difficulty or any artificial aids? A. That is right. 

Q. Has she been able to walk since the early part of August, 1949, 
without crutches ? | 

213 | A. No, sir. 

Q. Has she used crutches ‘continuously ae her discharge from 

pie hospital? A. ae is right. 


* * -* * * | * * 
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CROSS EXAMINATION 
BY MR. WELCH: 

Q. Mr. Welch, who told you you, wife had a blood clot? A. This 
doctor, : Roth. 

Q. Dr. Roth? A. Yes. 

Q. When did he tell you that? A. Well, the day he was at the house 
to see her. 

Q. Was that oe same day you took her to the hospital? A. That 
is right. ! 

Q. And how many times had Dr. Roth seen a A Just that 


Just that one morning? A. That is right. 
So far as you know, he never saw her before? A. No, sir. 
. He never saw her afterwards? A. No, sir. 
. He took a look at the leg and said it was a blood clot? Is that 
it? A. That is right. | 

Q. Did any of the doctors who treated her at a Hospital | 
ever tell you it was a blood clot? A. I never talked to but one, and he 
didn't tell me. | 

Q. How did you happen to start the conversation with Dr. Hawfield 
with reference to the syphilis? A. Well, when he told her that she had it, 
then I told her to tell him I would like to see him one night when I came 
over. And he told her that he would see me that next night, right after 
visiting hours. : 

Q. So the way the matter came up was Dr. Hawfield, or some 
doctor, came to your wife in the hospital and talked with her about 
syphilis, and then she told you that? A. That is right. 

Q. And then you talked to him the next evening when you came in 
the hospital? A. That is right. 2 

Q. Had anybody told you anything about a before that? 

A. Dr. Kauffman. 

Q. So that you knew, before any mention of it was made in Emer- 

gency Hospital, that she had congenital syphilis? Is that right? 
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A. Yes. 
x * x * * x % 
216 | Q. Well, during the week prior to July 21st, did you see her 


walking around the house? A. Oh, yes, I seen her walking. 

Q. Couldn't you see that she was having some trouble with that 
right leg? A. Not unless she would tell me about it. 

Q. You couldn't see whether she limped or not? A. I know she. 


was limping on account of her toes. 


Q. You thought she was limping on account of her toes? A. Yes. 


Q. You did see her limping, and thought it was because of her 
toes? A. Yes. 
Q. During that week did you look at the leg to see whether it was 
swelled or not? A. No, I did not. 
Q. Did you have any talk with her about the swelling in the leg? 
A. Not until she brought it up to me. | 
Q. And the first time she showed it to you was what day? The 
21st? A. I don't remember. 
Q. It could have been several days before? A. I suppose it 
could be. I don't remember. 
Q. Well, I say it could have been several days before, couldn't 
217 © it? A. It could have been; yes. 
% x x * x % x 
Q. * ** Before you took your wife to the hospital, were you at 
home with her in the house? A. I was at work and she called me home 
and asked if the doctor had come. . | | 
218 Q. You weren't there when the doctor came? A. No, sir. 


Q. So the doctor didn't say anything to you about a clot, didhe? 


A. No, sir. 

Q. And who was it who told you it was a blood clot? It wasn't © 
Dr. Roth, was it? A. She did. 

Q. When I asked you a few minutes ago, you said Dr. Roth. 
A. He told her and she told me. | 3 

Q. That is what she told you? A. That is right. 
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Q. So that on the morning that Dr. Roth looked at that leg, you 
didn't yourself look at it and you can't tell us how swelled it was, can 


you? A. No, sir. : 
* * * * * a: * 


DR. EDGAR M. McPEAK 
+ * * * * ' o€ * 
DIRECT EXAMINATION 
BY MR. DAVIS: 
* * * * * lets * 


Q. You are what is known as a TOSOIsenGloe sts are you not, 
Doctor? A. A roentgenologist. 

Q. In other words, your practice is exclusively in the taking 
and study of X-ray pictures? A. That is right, sir. 

% e x * * : cd bd 

Q. Dr. McPeak, does your firm have what you may call the X-ray 
concession at Emergency Hospital? A. Wedo, sir. 

Q. And did it have the X-ray concession at that inal in July 
of 1949? A. They did, sir. 

Q. Doctor, are you appearing in response to : subpoena duces 
tecum served upon your firm to bring certain X-ray pictures pertaining 
to the right knee of a Mrs. Laura Welch? A. Iam. : 

x * * % * * a 

Q. Will you examine those X-rays, Doctor, and select particularly 
any X-rays that were made on July 28, 1949. 


x x * x x * 5 
A. Yes, sir; I have those that we made on July 28, 1949. 
Bi 5 *x x * bd * 


A. These are the X-rays that were made of Mrs. Welch at 
Emergency Hospital on July 28, 1949, the picture at the left being a side 
view, the picture at the right being one made from front to back. 

Q. Doctor, will you interpret those pictures, please, for the jury, 
as to what they show as to any fracture. A. The film to the right 
shows a fracture to the inside of the large bone of the lower leg at the 
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knee. It is known as the tibia. It is a fracture of the mesial half of that 
bone. 

Q. Will you explain a little bit more in detail, Doctor, what is 
meant by the mesial half? A. That is the inside. 

% * % * x + cd & 

Q. And a little more particularly, would that be known as a frac- 
ture of the internal condyle of the right tibia? A. Yes, sir; that certain 
part of the tibia is known as the internal condyle. 

Q. The tibia is the larger of the two bones of the lower leg, is 
it not? A. That is true. 

Q. And on the upper end of that large bone there are two such 
condyles, isn't that true? A. That is right, sir. 

Q. One more or less on the outside known as the lateral condyle? 
A. That is right. 

Q. And one on the inside known as the internal condyle? A. That 
is right, sir. 

Q. And the fracture you have just pointed out on that plate is a 
fracture of the inside or internal condyle? A. That is true, sir. 

Q. Doctor, does that view show any displacement or depression 
of the fragments of that fracture? A. The fragments are slightly de- 
pressed; yes, sir. 

« * * * a x = ae 

Q. *** Doctor, do you have a later picture of the same knee, 
on or about September 1, 1949? A. Those are the plates made of 
her right knee on September 1, 1949. : 

Q. What do they show, Doctor, with reference to this same frac- 
ture we have been discussing? A. Well, that shows no change in the 


position of the fragments. She is beginning to get some union of it at 
that stage. 

* * * * x * * * 

226 Q. Now Doctor, what is the date on this next series of pictures 


taken of this patient's right knee? A. October 12, 1949. 
a * * a & * 
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Q. What do they show as to any further healing of this fracture? 
A. They show continued healing. . 

Q. What is the next series of pictures you have, Doctor, of the 
same patient and the same knee? A. November the 8th, 1949. 

Q. What do they show, Doctor, as to the further healing, if any, 
of this fracture? A. They show a fairly firm bony union at that time. 

* * * * * Ri): * * 

Q. Now do you have a further series of X-rays made on or about 
August 25, 1950, which is approximately ten or eleven months later? 
A. Ido, sir. . 

* * * * * *x * 

Q. What do they show as to the condition on August 25, 1950, 
which is approximately a little over a year after the original pictures 
were taken? A. They show a solid bony union at the fractured area. 

Q. And the fracture is still visible? A. That is right, sir. 

Q. Doctor, do you have any later pictures beyond those you 
have just exhibited of August 25, 1950? A. Ido, sir. The next study 
was on July 2, 1951. This study was also made at our 1835 I Street 
office. 

aK wt % * bd x | ed 3 

Q. And what does that show with reference to the condition of 
this fracture approximately two years after the original pictures ? 
A. That shows the union continues to be solid. 2 

% x e x *x* | oe a 

Q. Doctor, were there any other pictures taken after July 2, 

1951, of this patient? A. Yes, sir. I made a study of her knee 
on August 6, 1953, at my office at 915 - 19th Street. 

Q. And at whose request was that study made? A. At the re- 
quest of Dr. Leonard Peterson. : 

Q. That is approximately four years after the original picture? 


A. Yes, sir. ! 
* * * * * ee * * 


Q. Doctor, will you state a little more in detail to the jury what 
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you mean by a depression of the fragments of this fracture? A. It 
means that that particular area is lowered a little in relation to the 


opposite side of the bone. 

Q. Doctor, in any of these pictures that you have just exhibited 
to us, is there any evidence of arthritic changes in the knee of this pa- 

tient, this right knee? A. I see none. 

Q. Doctor, would an X-ray picture show any evidence of the condition 
known as a Charcot's joint? A. You can demonstrate them on X-ray, 
after a certain stage; yes, sir. 

Q. Do your records indicate the age of this patient, not at the 
present time, but at the time you took the first pictures in 1949? 

A. In 1953 she gave me her age as 37 -- in August of 1953. Soin 
1949, which would be four years ahead of that, it would be 33. 

Q. Doctor, in any of these pictures you have just examined and 
interpreted for us, do you see any evidence of the condition known 
as Charcot's joint? <A. No, sir. 

Q. Will you describe to the jury what is meant by a Charcot's 
joint? <A. Well, a Charcot's joint is a disintegration of the bone; it 
just falls apart. 

Q. You found no such condition in any of these X-rays of this 
patient? <A. No, sir. 


x x * * x 


CROSS EXAMINATION 
* * XK aK 
BY MR. WELCH: 

Q. In this instance as disclosed by these X-ray pictures, is 
there good position of the bone from the very beginning of the series of 
pictures right through to the conclusion of the series? A. The posi- 
tion of the bones is about as satisfactory as you ever see in a fracture 
of that type; yes, sir. 

Q. So that as to the inference in the question about-reduction, 
so far as you are concerned, there was no reduction to be done as such 

in this case, was there? A. That is true, sir. 
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Q. And the fracture held, so far as you can tell from the X-ray 
pictures, in exactly the same position as it was when the first X-ray 
picture was taken, July 28th? Isn't that correct? A. Thatis.so, 
sir. 

Q. Now, from the X-ray pictures can you see any evidence of 
anything that would make that knee stiff or weak today? A. No, sir. 

cd * xe % % x x bs 

Q. Is there any evidence in those X-ray pictures of anything that 
would cause or produce a stiff joint in that knee? A. No, sir. 

Q. Is there anything in the X-ray pictures that would produce or 
cause a weakness in the function of that knee? A. No, sir. 

Q. So far as you can tell from those X-ray pictures, is that a 
perfectly clear joint? A. Thatis true, sir. | 

Q. And so far as you can tell from the X-ray sue ses is ita 
fact that the fracture that was there began to show evidence of healing 


in what would be the normal course of treatment and events of such a 


fracture as this? A. That is true, sir. 

Q. And it is shown by the X-ray pictures that it progressed to the 
final point of a complete, solid healing? Is that correct? A. Thatis 
correct; yes, sir. | 

*K x * * ak * 

REDIRECT EXAMINATION 
BY MR. DAVIS: | 

* * * K * * ak x 

Q. This paper I am examining, Doctor, is your interpretation of 
these X-rays? A. That is a copy of the reports from Emergency 
Hospital, sir. 

Q. I mean, does this reflect your prises as testified to 
this morning? A. With the exception of the study on August 2, 1949. 
Their reports state there has been a slight increase in the degree of 
compression. It is my feeling that the apparent change was due to the 
position it was taken in, and not a true increase in the deformity, 
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‘ because that increase in the deformity was never substantiated in any 
of the subsequent studies. 

Q. But aside from that one of August 2nd, all of the other inter- 
pretations are yours? A. I agree with them, yes, sir. 

x * x x x * 

RECROSS EXAMINATION 
BY MR. WELCH: 

Q. Doctor, just one question. I take it, in view of the question 
last propounded to you with respect to the matter of so-called "depres- 
sion, ' and your answer with respect to the taking of the X-ray picture 
from a little different angle, that that means that in your opinion as dis- 
closed by these X-ray pictures there is no showing of any aggravation 
or change or increase in the fracture from the first picture, July 28th, 
right through the series of pictures. A. Thatis true, sir. 


* * * * * a a 


DR. JULIUS KAUFFMAN, 
* * Bi Ses 
DIRECT EXAMINATION 
BY MR. DAVIS: 
* ap * sa * 5 x x 
Q. And where is your office located? A. 5102 Annapolis Road, 
Bladensburg, Maryland. 
Q. Doctor, from what school and what year did you receive your 
M.D. Degree? A. George Washington University, 1941. 
Q. And thereafter where did you intern? A. Israel Zion Hospital, 
Brooklyn, New York . 
% a 5 * * x x = 
Q. Doctor, in the course of your practice have you specialized in 
any particular branch of medicine? A. No;I do general practice. 
Q. And after you opened your office did you come to know as a 
patient a Mrs. Laura B. Welch of Bladensburg? A. Yes, sir; I did. 


Q. When, can you state from your records, Doctor, did Mrs. 
Welch first consult you? A. September 19, 1947, sir. 
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Q. For what condition was that? A. I saw her on a house call. 
She complained of having some pain and swelling of her right foot, with- 


out any history of any previous injury, for about a week prior to that. 
* * * * * * : * * 


Q. Doctor, as a result of that call, and your visit to her home, 
did you make an examination of her foot? A. Yes,. sir. 

Q. And what condition did youfind? A. The foot was swollen 
and not particularly tender, and pitted. When we pushed in on it, it 
stayed indented. It seemed a little warm to the touch, and she had a 
slight fever. 3 

Q. At the time of that examination did you examine the entire 
lower extremity, from the hip down? A. I was primarily interested in 
the ankle, sir, where the major pathology seemed to be. 

Q. Was any complaint made by the patient with respect to her right 
knee? A. No, sir; not according to my records. i 

Q. And what course of treatment did you prescribe, Doctor, as 
a result of that examination? A. At that time I thought Mrs. Welch 
should be hospitalized, and I suggested it. | 

Q. What was your diagnosis, based on your examination ? 

A. My diagnosis, as written in my records, states she had edema of 

the right foot, cause undetermined. : 

Q. Was it then you advised hospitalization, you say? A. Yes, 
sir; primarily for X-rays to see what the ankle actually showed. 

Q. And for further clinical study? A. And for further clinical 
study; yes, sir. | 

Q. When did you next see Mrs. Welch, Doctor, from your records ? 
A. October 1, 1947. 

* e % x bd Mi aK ed 

Q. And what was her condition then with respect to this right foot? 
A. The swelling was still there. She stated the swelling would seem 
to subside at night, but as soon as she walked on it again the following 
morning, it returned. 

Q. Did you prescribe any medication for her at that time ? 
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A. Nothing other than the analgesic for pain, and again suggested hospi- 
talization. And the patient said that she would consider it. 


* es x * cs oe x 59 
Q. When did you next see her, Doctor? <A. February 22, 1949. 
& * %& * K te 3 5 


Q. Dr. Kauffman, on February 22, 1949, that is approximately 
15 months between that and the prior visit? A. Yes, sir. 

* * * * * ae * * 

Q. Did you make any examination on that visit on February 22, 
1949? <A. No, sir. I only did a serological test, drew her blood for 
a Wassermann. 

Q. You made no examination of the right foot? A. There is no 
note here at all of that, sir. It was primarily to confirm a Wassermann 
that had been done through Dr. Hodges' office. 

Q. On that occasion, February 22, 1949, did you take a blood 
Wassermann? A. Yes, sir; and they did two other tests. 

* * * % x cs * 3 

Q. And was a report made to you on the result of that serological 
test? <A. Yes, sir. 

Q. What report was that? A. That was positive for syphilis. 

Q. After that, Doctor, did you confirm that blood Wassermann 
test by a spinal tap? <A. Yes, sir. 

Q. Where was that done? A. That was done at Prince Georges 
Hospital. 

Q. According to the Prince Georges Hospital records, that was 
done on March 3, 1949? A. Yes, sir. 

Q. Had you seen Mrs. Welch between February 22, 1949, and the 
date of her admission to the Prince Georges Hospital on March 3rd, a 
period of a little over a week? A. No, sir; I had not. 

| Q. And it was on your recommendation that she was admitted 
overnight -- A. Yes, sir. 

Q. -- to Prince Georges General Hospital for this spinal tap? 

A. Yes, sir. 


, 
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A Q. Do you know the result of that spinal tap? A. Yes, sir. 
That was positive, also. | 
Q. That is known as a Kahn test, is itnot? A. A Kahn test; yes, 


sir. : 
“246 Q. Did you have any conversation with Mrs. Welch in February 
of 1949, and then as confirmed in March of 1949 by the spinal tap, as 
to whether or not she had ever had any venereal disease? .A. Yes, sir. 
Q. What was her statement to you, sir? A. Not to her knowledge. 
Q. After the confirmation by the spinal tap, what course of treat- 
ment did you prescribe and actually administer? A. We put her ona 
course Of penicillin therapy. She had a series of 20 injections over a 
period covering March 9, 1949, through March 29, 1949. She hada 
daily injection of 300, 000 units of penicillin. ‘aks 
Q. That is a period of 20 days? A. Yes, sir. : 
Q. And on each day she had a daily injection of what, sir? 
A. 300,000 units of penicillin. 
Q. And that is a total of 6 million units, is it not? A. Yes, sir. 
Q. After March 29th, Doctor, thatis 1949, did you have any other 
serological tests made of Mrs. Welch? A. Yes, sir; I did. That was 
on July the 12th. : 
Q. Of 1949? <A. Of 1949; yes, sir. : 
247 Q. And was that another blood Wassermann, or another spinal 
tap? <A. There were two tests performed. One was the flocculation test 
called the Hinton flocculation, and that was positive. — 
Q. That was positive? A. Yes, sir. And they also did an 
agglutination test, called the Eagle-Straus. That was positive. 
However, the Eagle-Straus, as reported on February 22, 1949, showed pos- 
itive reactions in dilutions up to 1-to-16. Beyond that point it was nega- 


tive. The one on the 12th of July showed a positive reaction only to 1 

through 8 -- one part of the patient's serum to 8 parts of the diluted 
solution, and negative the 1-to-16, where it had been positive. Whether 
zs or not that was of any significance, I do not know, sir. 
) Q. So that even after the injection of 6 million units of the 
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procaine penicillin in oil and beeswax -- <A. Right, sir. 

Q. -- the Hinton test was positive? <A. Right, sir. 

* % x as * % 5 x 

248 Q. Now, Doctor, that brings us down to July 12, 1949, when 
you made the last serological test, namely, the Hinton, and the agglutina- 
tion? A. The Eagle-Straus. 

249 Q. Now during that last visit, did Mrs. Welch make any complaint 
about the foot or the right leg whatsoever? <A. I have a copy of the 
examination I made on that date, sir. The original I believe is with the 
Vocational and Rehabilitation Center in Hyattsville. 

Q. That is a copy of your report, is it, sir? A. Yes, sir. 

Q. Now will you refer to that and state whether or not any com- 
plaint was made by Mrs. Welch as to her right foot, on July 12, 1949. 
A. Actually this was.a physical examination, without history. The 
patient didn't voice anything. It was a very objective sort of examina- 
tion as to what deformities or defects she may have had. AndI see, 
under extremities I have mentioned that she had a Charcot's joint of the 
right ankle, and she had some kyphosis or bending of the spine forward. 

* e * * ak * * * 

Q. Did you find anything with respect to your examination on July 
12, 1949, relating to the right knee? A. No, sir. 


x * * * * * * * 


250 . And how did she come into your office, if you recall? 


Q 

* x e * oe x mm * 

A. I believe she walked in. 

Q. And after the examination she walked out? A. Yes, sir. 

* * * * * * * * 

Q. You examined the right foot? A. It was a complete physical 
examination -- height, weight, ears, nose, throat. 

Q. Acomplete physical? A. A complete physical. 

Q. So that if she had been using a cane or crutch, that would 
have been reflected in your report, would it not, sir? A. Apparently 
251 it was not, sir. 


253 
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* aK * * x x oe. x 
CROSS EXAMINATION 
BY MR. WELCH: 

* * * * * * i ee * 

Q. Did I understand you to testify something about a Charcot's 
joint? A. Yes, sir. 

Q. Does that appear on this? A. It appears on this copy of the 
physical examination (handing paper) for the Bureau of Vocational Re- 
habilitation. | 

THE COURT. How do you spell it, Doctor? 

THE WITNESS. C-h-a-r-c-o-t. 

x % * % *x * ca aK 

Q. This last document you have exhibited to me, : what are they ? 
A. Well, there is a copy of the physical examination I had done for 
Vocational and Rehabilitation. There are several X-ray reports of her 
gastrointestinal tract; and a copy of a letter I had written to Mrs. Welch 
prior to her going to the hospital for surgery, indicating that she had 
positive serology and had had a course in penicillin therapy, so there 
wouldn't be any sudden surprise at the hospital to find she did have a 
positive serology. I don't recall the exact date, but it was prior to her 
being operated on. 

Q. Did you do the complete physical from which these entries are 
made? A. Yes, sir. ! 

Q. That is your own personal physical eo -- <A. Yes, 
sir. 

Q. -- that is noted here? A. Yes, sir. | 

Q. You did some neurological examination? A. Yes, sir. 

Q. And you found certain signs with respect to nenrologic ab- 
normalities? A. Yes, sir. 

Q. And they had to do with reactions, did aheek that were related 
to the presence of this disease of syphilis? A. They were relative to; 

yes, sir. 

Q. In other words, caused by it? <A. Yes, sir. 


256 


257 


84 

Q. And the Charcot's joint you spoke of, was that the right ex- 
tremity? A. The right ankle; yes, sir. 

Q. And is that a disease of the bone? A. And the surrounding 
tissues too, sir. 

Q. Of the bone and the surrounding tissues? A. Yes, sir. 

Q. And oftentimes if not always it is accompanied by the presence 
of syphilis? A. Yes, sir. 

Q. Syphilis may invade or attack the bones of, say, the right ex- 
tremity and sometimes begin at the bottom where the foot is and come 
back up the leg, or does it just strike haphazardly in the body? A. Well, 
it could do either. It could start at the base of the extremity, or at either 
end of the long bones. 

Q. It is to be anticipated that you may find the effect of the syphilitic 
infection, whether it is a congenital syphilis or of some other sort, in 
any part of the body at any given time? Isn't that correct? A. That 
is conceivable; yes, sir. 

Q. When you saw her in July, 1949 -- 

a x Bs ss * * Bd m 

Q. Did I understand you to say that at that time you did not make 
an examination of the right leg? A. No; I had no note of any pathology 
there. These were positive findings, for the most part. There was a 
form of a line or space, to fill in your answer, to the pathology you 
find in that particular region. I have no note of any pathology existing in 
the right limb. And by negative inference, then, I would assume there 
was none. 

Q. Well-- <A. Because had it been there, I would have to put 
it down as being a positive finding on physical examination. 

Q. Oh, yes. I wasn't questioning that. I was just wondering 
about the simple fact, that you did on that day examine the right extrem- 
ity. <A. Yes, sir. 

x * * * * bs * ak 

Q. Had you originally referred Mrs. Welch to Dr. Hodges? 

A. No, sir; I had not. 
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Q. When you learned that she had been to Dr. er you learned 
itfrom her? A. Yes, sir. : 

* x * % cd * * % 

Q. Who actually made the diagnosis of Charcot's joint with respect 
to the right ankle? Did you make that? A. I made that, sir. 

Q. As an aid in making your diagnosis, did you have the benefit 
of any X-ray pictures of the right extremity at that time ? A. No, sir. 

Q. The condition, I take it, then, was so far progressed that 
just with the clinical picture you felt capable of making that diagnosis, 
without X-ray evidence to support it? A. That wasa tentative diagnosis; 
yes, sir. 

Q. From your contact with Mrs. Welch's case, = your discus- 
sion with Dr. Hodges, do you know whether that diagnosis was verified ? 
A. I believe it was, sir. I have no actual written record of it, and it is 


— 258 only personal recollection that makes me feel that that was the case. 


Q. Can you tell the Court and jury whether it is a fact that the in- 
fection or invasion of syphilis into the bones may in itself weaken them so as 
to cause what is generally referred to as a pathological fracture? 


* cs cA c * s 9 * ue 
THE WITNESS. I don't thinkI can truthfully answer that question. 


* * * bs ok * * * 


REDIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Doctor, I believe you told us on your direct examination that 
you are a general practitioner. A. Yes, sir. 

Q. You are not a gynecologist? <A. No, sir. 

259 Q. Nor are you a specialist in venereal diseases? A. No, sir. 

Q. You made your diagnosis of a Charcot's Joints of the right ankle 
on July 12, 1949? A. Yes, sir. : 

Q. That is just nine days before July 21, 1949? | A. Yes, sir. 

Q. You made no such diagnosis of a Charcot's joint in respect to 
the right knee, did you, sir? 


* * & * * x * x 
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Q. All right, Doctor, I will ask you if you know Dr. Joseph V. 
Reid, assistant professor of surgery at Indiana University, who is also 
a consultant in neurosurgery at the Indianapolis City Hospital; also 
Dr. Charles P. Emerson, a past professor of medicine and dean, research 
professor of medicine, Indiana University. Do you know either of them? 
A. No, sir; I don't know either of them. 

Q. Have you ever read their work on the relation between injury 
and disease, published by Bobbs Merrill Company in 1938? A. No, 
sir. 

Q. This is the volume I have. You have never read that work? 

A. No, sir. 

me * Bs * * * * oe 

THE COURT. So far as your examination of the knee is concerned, 
you did not determine there was a Charcot joint? 

THE WITNESS. I did not. 


* xe * 


BY MR. DAVIS: 


Q. Doctor, do you know what is meant by "syringomyelia"? 
A. Yes, sir. 


* UE * a % * % cg 


Q. Will you state to the Court and jury what is meant by “syringo- 
myelia"? A. As I understand it, it is a condition of the central nervous 
system, the spinal cord in particular, with areas of necrosis and de- 
generation attributable to any number of disease processes. 

* * od * * cd x 

Q. Is ita fact, Doctor, that the same symptoms exist in 
syringomyelia as exist in a Charcot joint? 


x * * * x 


THE WITNESS. I can't answer that; no, sir. 

* * * * % x a 3 

Q. Is ita fact, Doctor, that a patient can have syringomyelia 
and never have had a history of syphilis ? 

MR. WELCH. The same objection. 
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THE COURT. Mr. Davis, you are really cross-examining your 
own witness, constantly. | 

MR. WELCH. If the Court please, may we have it understood that 
he will put that book under the table and not leave the inference with the 
jury that he is reading from a bit of authentic medical evidence in this 
case? | 

THE COURT. Let me say to you, ladies and gentlemen, you have 
nothing out of that book, there is nothing properly before you, and you 
are to draw no inferences or deductions from the questions propounded. 
That is not evidence before you. 

MR. DAVIS. May TI note an objection to Mr. Welch's demand that 
I put the book under the table, if the Court please? If I am going to try 
any case, I certainly need the assistance of books. ; 

MR. WELCH. I think he ought to put that one in his briefcase. 

MR. DAVIS. I don't think there is any valid objection to my look- 
ing at any book. . 

THE COURT. Mr. Davis, I have tried to snaeate: and I think the 
record speaks for itself, that I have passed on that particular book and 
the purpose for which you were attempting to make use of it. Your own 
witness has said he is not familiar with the authors and he is not familiar 
with their work. | 


* * * 


DR. ALBERT ROTH, 
* * * 
DIRECT EXAMINATION 
BY MR. DAVIS: 


* * * * * e * * 


Q. Where is your office located? A. At 5510 Madison Street, 


Riverdale, Maryland. 
* * * * * WS! * 


270 Q. Do you know Dr. Julius Kauffman, who also practices in 
Prince Georges County, Maryland? A. Very well indeed. 
Q. Have you ever had a working arrangement with him whereby 
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you cared for each other's patients during the absence of either of you 
from your office? A. On one occasion. 
Q. When was that, sir? <A. It may be the year you are interested 


Q. Was it in the summer of 1949? A. It may have been. 

Q. Do you recall seeing a patient, either at your office or at home, 
named Mrs. Laura B. Welch, in July of 1949? <A. No. 

Q. I direct your attention to the lady in the. red jacket at the trial 
table. Have you ever seen her before today? A. To the best of my 
recollection, I do not think I have seen her before. 

Q. You have no recollection of ever seeing her? <A. No, sir. 

Q. Either at your office or ather home? A. Precisely. 

Q. Do you have any records among your office records of the 
patient named Laura Welch? A. I have carefully searched my records, 
and I have no such records. 

Q. Do you have any recollection of ever having prescribed for 
a patient named Laura Welch? A. No, I did not, until the conversation 
I had with you a short while ago. 

Q. I show you, Dr. Roth, what has been identified as Plaintiffs’ 
Exhibit 1, a prescription No. 007068, which was filled at the Peoples 
Drug Store at 4801 Annapolis Road, Bladensburg, Maryland, on July 21, 
1949, with the instructions, "Patient, Mrs. Welch, Registration No. 

3126, Patient, Mrs. Welch, address 4912 Monroe Street, one 
tablet every 3 or 4 hours for pain, Dr. Roth, address, Riverdale." 

Having seen that, Doctor, will you examine the contents, and I 
ask if that refreshes your memory as to whether or not you ever prescribed 


for a Mrs. Laura Welch. A. Well, it doesn't have my registry number 


on here. 
THE COURT. You say it doesn't? 
THE WITNESS. It does not, sir. 
BY MR. DAVIS: 
Q. What is your registry number, Doctor? A. It is 4407. 


* * aa ee a * * 
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Q. Do you deny that you gave Mrs. Welch that prescription which 
was filled at the People's Drug Store, Doctor, on that date? A. I would 
hate to be as dogmatic as all that. It would be possible that while Dr. 
Kauffman was away and I was handling some messages for him, it is quite 
probable that Mrs. Welch may have wanted something for pain, which 
did not require a doctor's visit, and I may have prescribed something 
over the phone. : 

I don't know. It may be the registry number, 3126, the pharmacist 
may have attributed it to that and used Dr. Kauffman's registry number 
in my name. That is possible. : 

me RK ae cd = * aK * 

MR. DAVIS. If the Court please, for the record I would also like 
to announce that I am calling Dr. Inglehart, the individual defendant, 
under Rule 43, also. : 

& a ae * aK a 
DR. OTTO THEODORE INGLEHART, JR. 
* * * * * | * 
DIRECT EXAMINATION : 
BY MR. DAVIS: 


ae & Me oe * ae * * 


297 Q. ** * On July 1, 1948, you went back to Emergency, did you 
not? A. That is correct. | 


Q. And was there any change in your status on that occasion ? 
A. My appointment at that time was assistant resident in surgery, 
which would be an advance over my previous appointment. 

* x % x x cd x s 

298 Q. Was there a change in your status at Emergency Hospital on 

July 1, 1949? A. There was. | 

Q. What was your title then? A. Senior assistant resident. 

* * * ar * ae % * 

Q. And, Dr. Inglehart, directing your attention specifically to the 
month of July, 1949, particularly on or about July 21, 1949, did you have 
occasion to examine a patient in Emergency Hospital by the name of Laura 
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Welch? A. Not to my knowledge. 

Q. Did you have occasion at any time during July of 1949 to see a 
patient by thatname? A. Yes, I did. 

Q. On what date was that, if you recall? A. On July 27, I be- 
lieve. 

Q. And where did you see her on that date? A. I believe in the 
operating room. 

Q. You didn't see her in her surgical ward? A. I may have. 

I do not recollect. 

% 7% a * x * x * 

Q. Under what circumstances did you see her in the operating 
room? A. She was scheduled and brought to the operating room for an 
aspiration of the right knee. 

Q. Had you made any examination of her right knee prior to coming 
to the operating room? A. Ido not recall any examination prior to that. 

Q. What was the purpose in aspirating the right knee, Doctor? 

A. The knee at the time of her appearance in the operating room was 
distended with fluid. The aspiration procedure was done to remove 
the fluid from within the knee joint space. 

Q. My question implied -- I know you were going to remove fluid -- 
but was the removal of that fluid designed for the purpose of removing 
any pressure on the knee? A. The fluid was removed from the knee in 
an effort to establish the diagnosis as to the cause of swelling within the 
knee. 

Q. In other words, the fluid was removed for the purpose of mak- 
ing a clinical and pathological diagnosis of the fluid? Isn't that true? 

A. That is possible; yes, sir. 

Q. The aspirating procedure was not done for any purpose of tak- 
ing the pressure off the swelling, such as if you have a carbuncle or boil 
on your neck and you might lance it to relieve pressure? Isn't that 
true? <A. It was done as a diagnostic procedure. 

Q. As a diagnostic procedure. You wanted to see what that fluid 
consisted of? A. That is right. 
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Q. All right, sir. Now when Mrs. Welch was brought up into the 
operating room, was there anyone else in the operating room at that 
time? A. According to the record, Dr. Newman was there, and 

301 there were two nurses present. 

Q. Do you recall the names of those two nurses? A. Mrs. Scott 
and Miss Kunz, I believe. I am not certain. : 

Q. Do you know of your own knowledge wiletiork either or both of 
those nurses are still affiliated with Emergency Hospital ? A. Miss 
Kunz I believe is not. I believe Mrs. Scott is at the hospital at the 
present time. 

K * * * * * * * 

Q. What preparation was made in the operating room, then, be- 
fore the aspirating procedure? A. In the operating room the knee was 
scrubbed with a surgical soap solution, cleansed with alcohol, an anesthesia 
liquid or lotion was applied, and sterile towels were draped about the 
point at which the aspiration was to be done. 

Q. Doctor, will you tell us what kind of a transportation vehicle 
Mrs. Welch was brought into the operating room on ? Was she carried 
in on a stretcher, or was she wheeled in on a portable wheel stretcher ? 


A. She was brought, I believe, as most patients are, on a wheeled, 


operating room stretcher. 

Q. And after arrival in the operating room, was she transferred 
from that portable stretcher to an operating table? A. I do not recall 
whether she was or not. 

Q. Do you recall whether or not the aspirating procedure was done 
on the stretcher? A. It may have been. 

x ae * ¥ oe bd 5 x 

Q. Which of the four individuals in the operating room at that time 

actually did this preoperative preparation; that is, the washing and 
the cleansing? A. It would be done by several of the individuals. 

The nurse, circulating nurse, would do the initial preparation with soap 
and water. Then the surgeon or the assistant surgeon present would 
do the final application of the antiseptic solution, and the draping of the 
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sterile towels. ; 

Q. And there were only two surgeons or two doctors in the room at 
that time, namely, yourself and Dr. Newman? Is that true? <A. That 
is correct. 

* a * * % * * Ss 

Q. Do you recall at this time, Dr. Inglehart, what was the position 
of Mrs. Welch's body on either the operating table or this portable 
stretcher at the time of this aspirating procedure? A. She would be in 
a supine position, lying on her back. 

ok * * cd * *K * K 

Q. Do you recall at this time the position of the right leg, at the 
time of the aspirating procedure? A. At the time of the aspirating pro- 
cedure the right leg would be extended. 

Q. Do you recall whether or not it was elevated by the use of any 
mechanical contrivance? <A. It might have been elevated to the extent 
of one pillow. Frequently with a joint distended with fluid, it cannot be 
completely stretched out straight with comfort to the patient; and on such 
occasions a pillow is inserted under the limb to support it and to make the 
patient more comfortable. 

Q. Was her right leg elevated by the use of a pillow on this occa- 
sion? <A. It may have been. I do not recall exactly whether it was or 
not. 

Q. You don't recall whether a pillow was put under her leg in the 
operating room, or whether it was put under her leg in her own ward? 

A. If a pillow was under her leg, I would assume it was put under at the 
time she was sent to the operating room from the floor. I do not know. 

Q. Do you recall whether or not there was a pillow under the left 
leg? <A. Iam certain that there wouldn't be one under the left leg. 

Q. You dictated the report on this operative procedure, did you 
not, Doctor? A. That is correct. 

| Q. Who actually handled the injection of the anesthesia? A. I 
would have injected the procaine anesthesia prior to the aspiration. 


* * + * % x ¥ a 
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Q. You don't use the same needle with which you inject the novo- 
cain for the outtake of the fluid, do you, Doctor? A. No. 

Q. What kind of a needle do you use or did you use on this occasion 
to excrete the fluid from her knee sac? A. We used an 18-gauge hollow 
needle. : 

Q. That is a steel needle? A. They are all steel needles. 

Q. And how long was this needle, Doctor? A. I would think an 
inch and a half, probably. | 

Q. Could it have been a 2-inch needle? A. Well, it is possible. 
I believe the standard needle in the hospital is 1-1/2 inches. 

Q. And is that needle attached to a calibrated syringe? A. At 
the time of the aspiration the surgeon attaches it. | 

Q. Do you recall who actually inserted that second needle, the 
aspirating needle, into the right knee sac of Mrs. Welch on this date? 
A. According to the record, I inserted the needle into the joint space. 

Q. And you would also hold at the same time the syringe which 
contained the other free end of the needle, did you not? 

* * * * * % * * 

A. That is correct. 

Q. Where was Dr. Newman at that time, after you had inserted 
the needle and were actually in the act of withdrawing the fluid? A. He 
would be standing across the table. | 

aK ae ae aE cd cd * x 

Q. Now, Dr. Inglehart, will you describe in detail the exact 
procedure that you resorted to on that date in aspirating this fluid from 
Mrs. Welch's right knee. <A. From the record, the knee received the 
routine preparation, which would be the soap and water cleansing with 
a sterile soap or one of the surgical soaps. The soap would be removed 
and the skin cleansed with alcohol and subsequently painted with a tinc- 
ture of the Zephiran solution, or some similar antiseptic. The sterile 

towels are draped about the point at which the aspiration is to be 
done. . 

After proper scrubbing, of course, the surgeons are handed sterile 
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gloves. The procaine or novocain or local anesthetic is then injected 
into the skin at the site of the aspiration. 

Once the area has been infiltrated with local anesthesia, the 
small needle is then withdrawn and a larger bored needle, which is a 
needle with a bore large enough to withdraw fluid through it, is inserted 
into the joint space. 

Do you wish me to state -- I am certain they will not understand 
where in the -- without demonstration perhaps -- where the needle is 
inserted. 

Q. Yes, I would like you to demonstrate just where you inserted 
the needle into the capsule of the knee joint. You may use your own knee, 
if you want to, Doctor. A. Can you all see my knee? 

MR. WELCH. Suppose the Doctor comes down here where all the 
jurors and the Court can see him. 

THE WITNESS (from a point in front of the jury box). This knee 
at the time of the aspiration was distended with fluid and so was swollen. 
These lines, of course, were obliterated, because the joint space was 
swollen and distended with fluid. The joint space actually, the joint of 
the knee itself, is at this level. 

BY MR. DAVIS: 

Q. You are indicating now below the kneecap? A. Yes, sir. 
This is the joint level itself. The kneecap lies on top or above and super- 
ficial to the joint. It has no definite relation to the joint itself. It will 
move with the position of the knee. 

The joint capsule is merely a cuff or sleeve about the joint space, 
about the joint itself. It is attached below and above to both. It contains 
normally a minimal amount of fluid which acts as lubricating fluid to 
the joint. 

This cuff or joint capsule extends from a point approximately 
here. 

Q. You are indicating now still below the knee? <A. This is the 
knee joint, at this level, right here. 

Q. You are indicating a point about one inch below the knee joint? 
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A. Thatis correct, to a region approximately 2 inches above the kneecap. 
Here is the kneecap floating free above. This may extend here, if the 
knee is distended because of the fluid which is contained inside causing 
pressure. : 
The point of aspiration is always at the upper pole of the patella, 
so called. This is the only landmark which is present in the knee at 
the time of examination of a swollen knee. But this can still be felt be- 


cause it is superficial to the swelling. All swelling in the knee will 
be beneath this point. : 
Q. Pardon the interruption, Doctor. But you said the only land- 


mark present in the case of a swollen knee, and you indicated the movable 
patella, did younot? A. That is correct, because the patella lies above 
the joint capsule. | 

The aspiration may be done from either this point or this point, 
or above. | 

Q. Since the record is being taken, Doctor, the first point you have 
indicated is the inner side, which is known as the mesial side? A. The 
medial side, off the upper pole of the patella. | 

Q. You say it can be taken from the medial side, the inner side, 
or the lateral or outside. A. That is correct. 3 

Q. Now, which side did you inject the aspirating needle in on this 
occasion? A. On this occasion the record makes no notation of which 
side the aspiration was made from. | 

Q. Do you recall, regardless of the record? A. No, I do not re- 
call, because I have approached it in the past from either side. 

Q. Do you recall at this time, Doctor, on which side of the knee 

you made the injection of the needle inserting the anesthetic? 
A. IfI could remember that, I would know which side I inserted the 
needle from. I do not recall. ; 

Q. You have no recollection of that, either? A. No. 

Q. Now will you please resume the stand, Doctor. Doctor, after 
inserting the needle to withdraw this fluid, will you state to the Court 

and jury whether or not both of your hands were occupied during that 
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procedure. A. Yes. When an assistant is present in the room, one 
hand would be controlling the needle against the side of the knee, so that 
there would be no motion within the needle itself. It steadies the needle. 

The other hand would be used for pulling back on the plunger of the 
syringe to withdraw the fluid. So both hands would be occupied. 

Q. This being a right knee you were operating on, Doctor, your 
position would be on the right side of the patient, would it not? A. It 
would depend upon which side of the knee was aspirated. 

Q. Do you recall now on which side of Mrs. Welch you were as 
you were aspirating this fluid? A. No, Ido not recall. I could not 
recall whether we had aspirated from the lateral side of the knee or the 

medial side of the knee. It would make no difference. The joint 
can be equally well approached from either side. 

If I stood on the right side of Mrs. Welch, then I would aspirate 
from the lateral side of Mrs. Welch's knee. If I were standing in the 
operating room on the left side of Mrs. Welch, I would have aspirated 
from the medial side of the knee. I do not recall which side we aspirated 
from. 

Q. As a matter of practical convenience, Doctor, you would not 
have aspirated from the medialside, would you? Wouldn't that have 
meant that you would have to draw the fluid over her left leg or the left 
side of her person? A. It makes no difference. It is equally easily 
done either way. 

Q. That would have been much more inconvenient for you, would 
it not, than doing it on the right side? A. No. On the contrary, it would 
not have been more easily done either way. 

Q. In respect to this patient on this particular occasion, you don't 


recall which side you aspirated from ? <A. No, I cannot. 

Q.. It is a fact, Doctor, is it not, that this fluid is extracted by 
suction? Isn't that true? A. That is true. 

Q. And that is the reason you need to hold your left hand at the 

side of the knee where the needle is inserted into the patient's 
skin, and with a part of your left hand hold the syringe that will contain 
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the fluid you extract? And then with your right hand you withdraw the 
syringe. Isn't that howitis done? A. That is correct. 

Q. Now where is your assistant, in this case Dr. Newman, while 
that procedure is being handled from that end of it by you? <A. He would 
stand across the table. 

Q. And what was the position of his hands sie this procedure ? 
A. His hands early in the procedure would not be employed. I assume 
you mean at any time during the procedure ? : 

Q. Yes. <A. Well, in the later stages of the procedure, after the 
aspiration, and all of the free fluid is withdrawn that can be withdrawn, 
it is still impossible to get to the fluid which is in = furthermost parts 
of the joint capsule. 

The tip of the needle is inserted only through the joint capsule itself, 
and it is held in that position to keep from wiggling it about. Therefore 
pressure is made against the capsule of the knee by an assistant to push 
the fluid across toward the point of the needle, so that all possible fluid 
can be aspirated from the knee. That is the standard procedure. 

Q. Now who was it who exerted the pressure you have just spoken 
of on that occasion? A. I believe Dr. Newman, from the record. 

Q. Do you recall whether he was on Mrs. Welch's right or left? 
A. Ido not recall. He would have been on the opposite side of the table 
from me. 

Q. Now, in what manner would he exert pressure to make sure you 
had excreted all of this fluid? A. Well, the pressure exerted actually 
is manually, with the hands. No great amount of pressure is necessary. 
A slight squeeze actually is all that is necessary. | 

You saw me demonstrate the region of the knee that is involved in 
an aspiration, roughly from here to here. The needle is inserted at this 
point. 

The pressure, if the needle were inserted at this side, would be 
made here and here. And about that much pressure is all that is neces- 


sary, just enough to collapse the capsule to force the fluid toward the point 
of the needle. : 
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If the aspiration were done from this side, as is quite possible, 
then the pressure would be made at this point, at here, and perhaps 
with some at the upper pole too, because the capsule extends so far 
above the kneecap itself. 

315 Q. Dr. Inglehart, I believe you said in the early part of your 
response to my questions that the pressure is exerted by the hands -- 
plural. Is that correct? A. By the hands, yes. 

Q. By the hands? A. Asarule, yes. 

Q. In other words, Dr. Newman in this instance would have used 
both of his hands to excrete all of this fluid? A. He would have used 
both of his hands to force the fluid towards the point of the needle. That 
is correct. 

Q. Now was it your intention, and is it in the usual case the inten- 
tion of the physician, to aspirate or excrete all of the fluid in that sac 
at that time, or just enough to make a pathological test? A. No. The 
standard practice is to remove all of the fluid that it is possible to re- 
move. 

. Q. You consider that fluid as a foreign substance, do you not? 
A. Any amount of fluid that can be aspirated through a needle, an as- 
pirating needle, from a joint, could be considered a foreign substance, 
a surplus of fluid, yes. 

* Ss 54 * cd * cd a 

Q. The substance which you were excreting was an excess; it was 
not the normal amount of substance. Isn't that true? A. That is cor- 

316 rect. 

Q. So in that respect it is tantamount to or similar to a foreign 
body or a foreign object in that joint? Isn't that true? A. It might be 
vaguely considered so, yes. 

Q. During the course of this aspirating procedure, Dr. Englehart, 
did you at any time use any pressure to excrete any of this fluid? 











A. Not to my recollection. I may have put a hand on the knee at one 





time or another. I do not recollect. 


Q. You mean you don't recall one way or the other? <A. I do not 
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believe that I did. : 

Q. But your statement a moment ago was that you may have or 
you may not have? A. Well, Iam reading from the record. I did the 
aspiration. I had an assistant present at the time. With an assistant 
present, it is not necessary for two people to press on the knee. I as- 
sume that I did not exert: pressure. | 

a x aK * ca x cs 5 

Q. Doctor, I believe just before the recess I was discussing this 
question of pressure as applied by Dr. Newman as you state. 

As Mrs. Welch was on the -- for lack of a better word, I will say 
“operating table, '' whether it be really an operating table or her portable 
stretcher -- but as she was on the operating table, was her left leg flat 
with the operating table as my right legis now? A. Yes, it would be 
in a flat position -- on a pad on the table, of course. . 

Q. Onapad. And the right leg, the one you were working on, 
was elevated to some extent, was itnot? A. There may have been 
one pillow under the right leg. I don't recall. ? 

Q. Don't you recall that that was the case? A. No. 

Q. That it was elevated by at least one Emons A. No. 

Q. You don't remember? A. No. 

Q. During the course of this aspirating Soha did either you 
or Dr. Newman at any point elevate and then flex downward the knee, so 
as to facilitate the aspiration of this fluid? A. Absolutely not. 

Q. You deny that any such thing ever took place? A. Absolutely. 

* cd * x x * + * . 

Q. But you specifically deny the knee was flexed upward and down- 
ward? <A. Absolutely. 

Q. By either you or Dr. Newman on any po during that pro- 
ceeding? A. Absolutely. 7 

Q. At any time during that operative procedure of aspiration, 
Doctor, did you have any conversation with Mrs. Welch? A. Not that 
I recollect. 

Q. She was fully conscious of what was going = was she not? 
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A. That is true. 

Q. This was simply a local anesthetic you used, not a general 
anesthetic? <A. Yes. 

Q. At any time during the course of this aspirating procedure did 
Mrs. Welch let out an exclamation of pain? A. Ido not recall that she 
did. 

Q. If that had happened, you would recall it, wouldn't you? A. I 
believe so. 

Q. And do you deny that she did let out an exclamation of pain at 
one point during the procedure? A. Ido not recall that she did. 

Q. Iam asking you-- A. I would deny that she did. 

Q. You would deny that she did? <A. Yes. 

Q. At any time during the operative procedure did you hear what 
might be classed as aclickorasnap? A. No. 

320 Q. You heard no such thing? A. No. 

Q. Did you state at any time to Mrs. Welch, during that procedure, 
words in substance to the effect, 'Did you feel that?" A. I do not 
recollect that I did. 

Q. Would you deny that you made such a statement? A. At the 
time of the initial insertion of novocain into the soft tissues of the knee, 

I may have made such a statement; during the aspiration procedure, no. 

Q. With a non-desensitized knee, she would naturally feel the 
original insertion of the anesthetic needle, wouldn't she, Doctor? 

A. Yes. 

Q. So it would be foolish to ask if she felt that. We know she felt 
that. A. Notnecessarily. If the tissues were deeply penetrated by the 
needle, the question might well be asked. 

Q. But your testimony now is that if you did make such a statement, 
you would only have occasion to say so at the time of the insertion of the 
original anesthetic needle? A. I believe so, yes. 

Q. Did you at any time during the operating procedure, the aspirat- : 
ing procedure, Doctor, make a statement to Mrs. Welch, at or near + 

321 the conclusion of the aspirating procedure, "Well, blame it on him. # 
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That is all we are going to do today."" A. Iam certain that I did not. 

Q. Now, Dr. Inglehart, do you recall how much of the fluid you 
extracted from this patient's right kneecap that day? A. According 
to the record, it was approximately 60 ccs. It wasn't from the knee- 
cap; it was from the joint space. : 

Q. I show you the operative record, which is a a of the official 
hospital records, Doctor, and ask you if that is your signature at the 
bottom of it. A. That is my signature.. : 

Q. Did you actually type this record, or did you dictate it? <A. I 
dictated it. 

Q. And after you dictated it, but before signing it, did you read 
it? A. I assume thatI did. I routinely do. In this specific case I 
don't recall. : 

Q. You don't ordinarily put your signature to mening that you 
haven't read? A. I do not. 

Q. According to this operative procedure, or operative record, 

which you dictated and signed, you did remove 60 ccs of serous 
sanguinous fluid. A. Yes. : 

Q. Now, for the sake of simplicity, will you state to the jury, 
Doctor, how much in the ordinary liquid measure 60 ccs would be. 

A. Well, that would be roughly two ounces. With 30 ccs to an ounce, 
that would be two ounces. 

Q. How much? A. Two ounces. 

Q. Twoounces? A. Approximately. 

Q. By two ounces -- you know what the, so that we might visualize 
it a little more, the ordinary what we term as a "shot" glass, the ordi- 
nary whisky glass. That contains approximately one ounce, does it 
not, in liquid measure? A. I cannot say exactly. | 

Q. You have seen a whisky glass, haven't you? A. I have. 

Q. And you know that contains approximately one liquid ounce? 

* cd * ed cd % : x bd 

A. Approximately, yes. | 

Q. So that we might visualize it from a lay point and not from a 
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centimeter rate of measurement, you removed approximately two whisky 
glasses of fluid from Mrs. Welch's knee that day? A. That is correct. 
Q. 60 cubic centimeters? <A. That is correct. 

Q. You are sure now that you removed 60 cubic centimeters, 
aren't you, Doctor? A. Approximately 60 ccs -- 60 cubic centimeters. 
Q. Thatis your record. A. That is correct by the record. 

Q. You recall testifying on this matter in this Court on May the 
3rd, 4th and 5th, 1954, do younot, Doctor? A. I testified before. 
I am not certain as to the dates; but that probably is correct. 
MR. DAVIS. Directing your attention now to page 67 of the record, 
Mr. Welch -- 
“Question: Now you state that 'Following routine prepara- 


tion and drape, and under 1 percent local procaine anesthesia, a 
No. 18 needle was inserted into the right knee joint space and 60 
ccs of serous sanguinous fluid was withdrawn.' 

"It was 6 ccs and not 60; isn't that true? 


"Yes. I guess itis true. I didn't remember exactly." 
BY MR. DAVIS: 

Q. Now did you so testify two years ago that it was 6 ccs and not -- 
A. No, I did not. That record is in error. I believe you will find, on 
page 67 -- 

Q. You say this recordisinerror? A. I believe so; yes, sir. 
May I clarify that, sir? 

THE COURT. I think you are entitled to explain it. Yes, you may 
explain it. 

THE WITNESS. I have reviewed this record. According to the 
original notes of Dr. Newman, approximately 63 ccs of fluid were noted 
on his notes in the hospital record. 

| At the time of reviewing this previous transcript of the record, 
I noted that on page 65 a notation is made of 3 ccs. It should be 63 ccs. 
And on page 67 itis 6 ccs. AndI believe you will find there is a space 
where there has been an erasure behind it. It should have been "63" 


ccs. 
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BY MR. DAVIS: | 

Q. You were asked specifically by me as I read the question -- 

"It was 6 ccs and not 60; isn't that true?" A. You were 
reading from this. It should have read "63 ccs." | 

325 Q. Well, the record of the hospital says 60. I just showed you that, 
didn'tI? <A. Correct. | 

Q. All right. And in your testimony two years ago I quoted from 
that record "60," and then asked you -- | 

"It was 6 ccs and not 60; isn't that true?” 

A. I believe that is incorrect. | 

Q. Let me finish the question. And your answer was: 

"Yes, I guess itis true. I didn't remember exactly." 

Did you not so testify? A. No, I do not believe that I so testified. 

Q. Now, with reference to this serous sanguinous fluid that you 
withdrew from this patient's leg, will you state in lay terms to the jury 
exactly what you mean by "Serous sanguinous." A. tSerous sanguinous" 
is a combined term. "Serum" or "serous" refers to a serum type of 
fluid, much as the clear serum of the blood would be. , It is a slightly 
thickened, yellowish-tinged fluid. It is normally found within joint space 
in small quantities. In cases of trauma it may be EEesent in greatly 

increased amounts. 2 

“Sanguinous" refers to the presence of blood within the serous 
fluid. So it is a combination of serum and blood -- serous fluid tinged 
with blood. 

326 Q. Doctor, as contra-distinguished between the medical expres- 
sion "serous sanguinous," you simply meant that the fluid you extracted 
from Mrs. Welch was not pussy? Isn't thattrue? A. True. 

Q. And it was a regular serum secreted by the capsule of the knee 
joint with the addition of blood, which you described “= “sanguinous."™ 
A. Which is not normally present. : 

Q. Meaning the blood is not normally present? A. Nor is the 
serum in such quantity. 

Q. Now, what did you do with this serum after you extracted it, 
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Doctor? A. I believe from the record that a certain amount of the 
fluid was placed within test tubes for preparation for sending them to 
the laboratory. 

Q. Were they sent to the laboratory? <A. Ido not recall, sir. 

Q. That was the purpose of the entire aspirating procedure, was 
it not, to send it to the laboratory for an analysis? A. The fluid 
would have been sent to the laboratory had it been a pussy fluid. It 
may well have been at the time of this aspiration that the serous sanguin- 
ous fluid precluded, plus the subsequent X-ray, the continuance of 

bacterial study of the fluid. 

Q. And in addition to having it pathologically analyzed by a 
chemist, didn't you also intend to inoculate it into guinea pigs and 
see their reaction? A. If there was doubt as to the diagnosis, such 
would have been done. 

Q. Doctor, I direct your attention to the official hospital records, 
and ask you if you can identify the handwriting on this page. A. I 
cannot. 

Q. Which bears no signature. This is under the heading “Progress 
and Treatment," is it not? A. Itis. 

Q. And are the records under the heading "Progress and Treat- 
ment" usually kept by one of the physicians at the hospital? A. Yes. 

Q. Now I direct your attention to the entry under what purports 
to be 27 July, 1949. You will notice that the original entry had been 
"26 July."’ We will take the corrected entry -- 
"63 ccs of bloody, thin fluid removed by aspiration in 
operating room from right knee and sent to laboratory for culture 
for Pyogenic and acid-fast organisms and guinea pig inoculation." 
That record indicates that it was sent to the laboratory, does it 
not? A. Yes. 

Q. Did you ever ascertain that a laboratory test was ultimately 
placed into these hospital records? A. No. 

Q. Did you ever ascertain the result of any laboratory test, whether 
_ placed in the records or not? A. No. 
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Q. Now, Dr. Inglehart, how long did this operative procedure 
which you had charge of that day consume? How much time was con- 
sumed? A. From the record, 15 minutes, and I am certain that is 
approximately accurate. | 

Q. And do you get that from your independent recollection or 
from your review of the operative record? A. The operative record. 

Q. And according to the operative record in the hospital records, 
this procedure began at 1 p.m. Correct? A. Correct. 

Q. And closed at 1:15 p.m. Correct? A. Correct. 

Q. I direct your attention, Doctor, to the nurses" bedside notes, 
also a part of the official record, which indicate that this patient went 
to the operating room at 12:20 p.m. and was returned from the operating 

room at 2 p.m. that day. Can you tell us where Mrs. Welch was 
during all the time aside from the 15 minutes she was in the operating 
room? 4A. It is customary for a patient to be taken to the operating 
room three-quarters of an hour to a half an hour prior to the surgical 
procedure. Operations are planned in the hospital on a scheduled time 
basis. And in order to try to maintain the time element it is necessary 
that the patient be there when the room is ready. So routinely in any 
hospital the patient is taken to the operating room in advance of the posted 
time of surgery. This might well account for the 12:20 time at which she 
was taken to the operating room. 

The case started at 1 o'clock. Approximately half an hour before 
she was taken to the operating room. I think if you will check the record, 
I think you will find she was given her premedication prior to that time, 
that she was prepared for the procedure. The procedure lasted roughly 
15 minutes, and that is the usual amount of time taken. I can recollect 
no case in which I have taken more than 15 or 20 minutes in the aspiration 
of a knee. | 
Subsequent to the aspiration, sterile draping would be applied to the 
leg and the patient would then be returned to the ward. 

I note, as Mr. Davis is making mention up here, the lapse of 
time between the notation by the nurse and the time the patient left 
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the operating room. I do not know. I do not know that the nurse made 
a notation exactly when the patient returned to the ward. Certainly 
a 5- or 10- minute delay would be understandable, but I can offer no 
other explanation. 

Q. But the delay in this case was 45 minutes from the time you 
finished with her in the operating room until she was returned to the 
ward. Can you explain to us why it took 45 minutes to get her back to 
the ward? A. No, I can offer no explanation. 

Q. You know, Doctor, from your professional medical experience, 
that all registered nurses wear wrist watches, do they not? A. Yes. 

Q. And they note exactly the time anything occurs, whether it is 
an attack or an exclamation of pain, or -- 

* ak x 5 x x x * 

331 THE WITNESS. Iam certain that there are times when they do not 
note the exact time that something occurs. 
BY MR. DAVIS: 

Q.. Don't you know that in the course of their training they. are 
instructed to accurately record all symptoms, complaints, and so forth 
of their patients? A. They are. 

Q. And they do that to the minute, to aid the doctors in their diag- 
nosis, do they not? A. Yes. 

Q. You review the bedside notes of every patient before you under- 
take any treatment, don't you? <A. Yes. 

Q. Now, Doctor, after this aspirating procedure, an X-ray was 
taken of this patient's right knee, was it not? A. Thatis correct. 

Q. When was that taken? Do you know? A. I believe the day 
following the aspiration, which would be the 28th. 

Q. And at whose request was that X-ray picture ordered? A. I 
believe from the records Dr. Hawfield wrote the order for the X-ray. 

Q. Dr. Hawfield made the actual requisition? A. That would 
be writing the order. 

332 Q. But do you know who asked Dr. Hawfield to requisition the 
X-ray? A. No, I do not. 
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Q. Dr. Inglehart, is it customary to take an X-ray picture after 
oy | a simple operation such as aspirating fluid from a joint? A. If bloody 

fluid were obtained on the aspiration, it would then be routine, yes. 

Q. Is it customary after such an aspirating procedure to find 
blood in the fluid? A. Would you repeat that question, sir? 

Q. Is it customary after the normal aspirating procedure of aspirat-. 
ing fluid from a joint, to find blood in the fluid? A. It would depend 


entirely upon what the underlying condition was. | 
* * * * * a * * 


333 Q. Doctor, do you recall your pretrial deposition being taken 
> in this case on Thursday, August 6, 1953? A. It was taken. Iam 


not certain as to the date. | 
Q. And do you recall testifying at that time -- page 23 -- 
"Well, is it the usual thing to X-ray a right knee after a 
surgical procedure of aspirating fluid from it?» 
"MR. DAILY: I object to the question. You go ahead and 
’ answer it." | 
And then you stated as follows: 

"Well, there are other factors involved in this. Her ad- 
mitting diagnosis according to the record was thrombophlebitis. 
She was treated for her thrombophlebitis. It regressed under 
conservative treatment. Subsequently the only finding which was 
not typical was a thrombophlebitis -- was the fluid in the joint 

> space. : 

334 "She had been seen in the interim by a consultant, a staff 
man, who suggested a secondary diagnosis of arthritis. There was 
no history of trauma upon direct questioning to suggest any injury 
to the knee. | 

"With fluid in the joint, and a potential or possible diag- 
nosis of arthritis, it was felt that we should aspirate the joint for 
, cultures of the fluid which was within the joint to see if we could 
- ascertain what the infection organism was. 
pe | ‘At the time that we aspirated the joint, the fluid was not 
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pussy in character. It was serous sanguinous, as was stated on 
the record. In view of the fact that no pus was obtained, an X-ray 
was subsequently ordered on the knee. 
"It was afternoon, I believe, at the time the aspiration 


occurred. The patient had been on bed rest and was not moving 


about on the leg. The X-ray, asI recall, was taken the following 

day." 

Do you recall so testifying? A. If itis in the record, I so testified. 

* cd * * x * * * 

BY MR. DAVIS: 

Q. Doctor, did the presence of blood in this ordinary serum fluid 
indicate to you that a fracture had occurred in this knee? A. This was 
not ordinary serum fluid, Mr. Davis. This was serous sanguinous. 

Q. You are not answering my question. Did the presence of blood 
indicate to you or suggest to you that this patient had sustained a frac- 
tured kneecap ? 

THE COURT. Now you are withdrawing your first question, be- 
cause you did say "this ordinary serum." You are abandoning that 
question and putting a new question to the Doctor, sir. 

MR. DAIVS. Well, possibly I enlarged it on the second question. 

THE COURT. But what he said to you was that it was not ordinary 
serum, at least in the sense of being quantitatively the same. 

336 | BY MR. DAVIS: 

Q. Let-me ask you this direct question, Doctor: In regard to this 
particular patient -- and I am referring now to Mrs. Welch -- this syringe 
that you were drawing this fluid into is a glass syringe, is it not? 

A. Glass, yes. 

Q. Itisacalibrated-- A. Yes. 

Q. -- or otherwise measurable glass syringe? A. Yes. 

Q. And as the fluid was being drawn, toward the end of the as- 
pirating procedure, you could see right then that it contained blood, 
couldn't you? <A. We could see at the beginning that it contained blood. 

Q. And you saw during the procedure that it contained blood, 
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didn't you? <A. Yes. 

Q. This syringe was held with your left hand, was it not, while 
you were pulling out the plunger to aid in the suction? A. I would say 
so. | 

Q. Was your hand in any manner clasped over the syringe part 
of it so that you couldn't see the fluid as it started to come into the 

syringe? A. No. | 

Q. You could see the glass at alltimes? A. Yes. 

Q. And you could see the fluid from the beginning -- A. Yes. 

Q. -- whenit started tocome in? A. Yes. _ 

Q. Did it appear bloody when you first started the aspirating pro- 
cedure? <A. Blood-tinged. 

Q. From the very beginning? <A. Yes. 

Q. Yet you continued aspirating the fluid for 15 minutes longer ? 
A. Certainly. : 

Q. When you finally realized that there was blood in this serous 
fluid, did that suggest to you that there was a fracture in the right knee- 
cap? <A. No, sir. It suggested the possibility of a fracture. 

Q. The possibility of afracture? A. Yes, sir. 

Q. You had ascertained from the history of the patient that she 
had had no history of trauma, did you not? A. She had given no history 

of trauma. . 

Q. Did you have any idea where this fracture oven have come 
from? A. No, I did not. 

Q. Or how it had been caused? A. Do you wish me to answer 
that question? 

Q. You have no idea how it was caused in the nose, do you? 
A. It wasn't caused in the hospital. 

Q. Thatis your positive answer? A. That is my positive answer. 

Q. You knew that she had been on bed rest for one week before this 
aspirating procedure? A. That is correct. 

Q. That she had not walked about on it? A. That is correct. 

Q. Now, on the day after the aspirating procedure, did you visit 
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Mrs. Welch in her surgical ward? A. I do not recall that I did. 

Q. You don't recall? <A. No. 

Q. Do you recall being present the day after the aspirating pro- 
cedure with Dr. Hawfield in her surgical ward? A. No, I do not. 

Q. Would you deny that you were there? A. I am certain that 

I was not there. 

Q. Did you at any time see Mrs. Welch come into the surgical 
ward to which she was assigned in a wheel chair being pushed by an 
orderly? <A. No, I did not. 

Q. Were you present when Dr. Hawfield communicated to Mrs. 
Welch the result of this X-ray taken on the 28th of July? <A. I do not 
recall that I was. 

Q. You don't recall. A. I don't recall. 

Q. Do you recall Mrs. Welch asking you, when she was informed 
that she had a fracture of the right mee, by Dr. Hawfield, do you recall 
her asking you, "Dr. Inglehart, how did that happen?" <A. No, I do 
not. 

Q. Do you deny that she made such a statement? <A. Ido not 
believe I was there. I do not recollect her asking me the question. 

Q. Do you deny she made such a statement, and instead of an- 
swering it you turned and walked out of the room? A. Oh, I deny 
that. 

Q. You deny that. Now were you present at a conference of doc- 
tors, in Emergency Hospital, on the afternoon of July 28, at or about 

4p.m.? A. It was the custom at the time to have a meeting of 
all the residents at the termination of each day. There was no special 
conference called, to my recollection, on that day. 

Q. I don't mean a general conference as to the policies of Emer- 
gency Hospital, but a medical conference as to this particular patient. 
A. A specific conference as to that patient. 

Q. Yes. A. No, sir. 

Q. You were not present at any such conference? A. No, sir. 

Q. So that your testimony is that you never saw Mrs. Welch, to 
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your recollection, before 1 p.m. on July 27th; and after she left the 
operating room at 1:15 p.m. on July 27th you never saw her again ? 
A. I stated that I had no recollection of seeing her. I undoubtedly in 
passing through the wards every day did see her. But I have no recollec- 
tion of any conversation or meeting with her subsequent to the time 
of July the 27th. : 

Q. Well, I didn't mean just visually observing her as you passed 
through the wards. But you didn't have anything further to do with her 
as a patient? A. Not that I can recollect. 

341 Q. As a matter of fact, she was transferred from your service to 
the service of Dr. Mitchell, an orthopedic resident, was she not? A. She 
was transferred from the surgical service to the orthopedic service when 
the X-ray revealed the fracture. 
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342 Washington, D. C., 
Monday, October 8, 1956 
* * * * * * . * * 
344 DR. OTTO THEODORE INGLEHART, JR. 
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CROSS EXAMINATION 
BY MR. WELCH: 

Q. Now Doctor, so as to reorient ourselves, in view of the week 
end since you have testified on direct examination, what is your best 
recollection of when you first saw Mrs. Welch? A. On July the 27th. 

Q. At that time did you have in mind the essential history that 
appeared in Mrs. Welch's hospital record? A. Yes, sir. 

Q. And can you tell us, please, very briefly the definition of 
thrombophlebitis? A. Thrombophlebitis is an inflammation of the veins, 

345 which may produce clots. 

* me mR 4 * x x * 

Q. Can you tell us some of the causes of thrombophlebitis ? 

A. Thrombophlebitis may occasionally be relatively spontaneous in its 
origin. Commonly it will follow an injury, a blow. It may follow a 
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condition which produces a stasis or slowing down of the blood flow in 
an extremity. 

Q. Will you tell the Court and jury from the record in this case 
of the history of her stay in the hospital up to the day the fluid aspiration 
procedure was had, did Mrs. Welch's leg give the general appearance of 
a phlebitis? A. Yes, sir. It did. At the time of her admission to 
the hospital the leg was swollen, it was reddened, it was tender to touch, 
it was edematous, as we would say, "edema" meaning swollen because 
of tissue fluid in abnormal amounts within the tissue of the leg so that 

346 pressure upon the skin of the leg would leave an imprint of the 
finger for a short time -- a so-called pitting edema, which would be a 
relatively characteristic picture of a thrombophlebitis. 

Q. Having in mind a fracture, as was disclosed by the X-ray pic- 
tures taken the morning of the 28th of July, will you tell the Court and 
jury whether that fracture could have produced the appearances of 
phlebitis or the phlebitis of the leg which existed at the time she was 
admitted to the hospital. 

MR. DAVIS. I object to that, if the Court please. There is no 
showing that Dr. Inglehart at that time or even now is a general patholo- 
gist or is even qualified to render any opinion on that. His specialty is 
a surgeon. 

THE COURT. Is that a specialist's field, Doctor? Or is that the 
field in which you are engaged ? 

THE WITNESS. Well, we encounter thrombophlebitis in most every 
field of medicine. 

THE COURT. It is characteristic of a general service of the sur- 
geon's field ? 

THE WITNESS. I believe so. 

THE COURT. ThenI will permit him to answer. 

THE WITNESS. Could you repeat that question. 

THE COURT. And let me suggest that you break it down. I think * 
you had two parts in it, Mr. Welch. 
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BY MR. WELCH: 

Q. You have in mind the fracture that was disclosed by the X-ray 
pictures taken the morning of July 28th? A. Yes, sir. 

Q. And you have in mind the condition and the appearances of Mrs. 
Welch's leg, according to the record, when she was admitted to the hospi- 
tal? A. Yes, sir. 

Q. And according to her own testimony? A. Yes, sir. 

Q. You have in mind the hospital record of her progress during 
the period from July 21st until July 27th? A. Yes, sir. 

Q. Now in the course of your practice as a surgeon and the ex- 
perience that you have had in connection with general diseases and con- 
ditions, are you familiar enough with this condition to give an opinion as 
to whether the fracture could have caused the phlebitis? A. Yes, sir; 
it could. 

Q. Now will you explain to the Court and jury the reasons medically 
why the fluid was aspirated from the knee joint area. A. Yes, sir. 
On admission the patient presented a leg which was fairly characteristic 
of a thrombophlebitis involvement. The leg was swollen from the foot to 
and including the knee. It presented a relatively typical picture. She 

was put in the hospital on bed rest, heat and elevation, which is 
the standard procedure for treating a thrombophlebitis -- absolute bed 
rest. And under bed rest the swelling in the leg diminished, every place 
except in the knee. The knee remained swollen. 


She was examined by a vascular specialist, who felt there might be 
an underlying acute inflammation of the knee which had caused the 
originally supposed thrombophlebitis. ; 

MR. DAVIS. I object to that, if the Court please, and move it be 
stricken. He is now giving the opinion of some peripheral vascular spe- 


cialist who presumably examined this plaintiff and who has not been 
produced and subjected to cross examination. It is the rankest kind of 
hearsay. 3 

THE COURT. Is this part of the hospital records ? 

THE WITNESS. Yes, sir; it is. | 
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MR. DAVIS. You are referring to Dr. Veal? 

THE WITNESS. No, sir. 

MR. DAVIS. You are referring to Dr. Shadid? 

THE WITNESS. Yes, sir. 

MR. DAVIS. I object to any testimony of Dr. Shadid, under the 
New York Life Insurance case. 

THE COURT. Suppose you come to the bench, gentlemen. 

(At the bench:) 

THE COURT. Is Dr. Shadid going to come here? 

MR. WELCH. No, Dr. Shadid won't be here. But she testified 
both Dr. Newman and Dr. Shadid examined her and held consultation 
with Dr. Inglehart, and I believe she said Dr. Hawfield, as to whether the 
procedure of aspiration should be done. And I believe she said Dr. Veal 
suggested delaying it for a few days until the swelling might be diminished. 
So he is not introducing anything new by his telling the circumstances 
leading up to what he did. 

THE COURT. What about that? 

MR. DAVIS. He was about to give the opinion of Dr. Shadid. And 
although Dr. Shadid's opinion might appear as part of the medical records, 
under the New York Life Insurance case that is not admissible, since 
it is an opinion and not subject to due cross examination. 

THE COURT. What do you actually want from him, Mr. Welch? 

MR. WELCH. To indicate it was actually done as a result of 
diagnostic procedure to determine what should be done to determine the 
cause of the swelling. 

THE COURT. He certainly can say that. 


* * * * x * * 


THE COURT. Suppose you ask him that. 
MR. WELCH. Actually he did say that the thought that there 
was infection in there was proven wrong. So merely relating what Dr. 
Shadid thought makes no difference. We can withdraw that. > 
THE COURT. All right. ‘ 
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* * * * * er * * 
BY MR. WELCH: | 

Q. Doctor, without stating anything about what Dr. Shadid or any 
other doctor actually said or thought, let me preface a renewal of the 
question by this brief question: Were the procedures which you followed 
out in aspirating the fluid from the knee joint area the result of consul- 
tation among yourselves and other physicians at the hospital? A. Yes, 
sir. : 

Q. Now, without saying what the opinion of any other doctor was, 
just go on and tell us why the procedure was carried out. A. On bed 
rest, with elevation of the involved part, the right leg, the swelling 
diminished. The redness and inflammation diminished to a great degree 
throughout all the leg except in the region of the right = which re- 
amined swollen. : 

We felt there was probably an underlying cause te this swelling. 
For that reason it was decided to do a diagnostic aspiration. The fluid 
from the knee would be withdrawn to check any underlying condition within 
the knee which might be the basis for the CEOMpOREMes: This was 

done. 

Q. Then you say fluid would be withdrawn to check? A. Yes, 
sir. | 

Q. By that, is that the same thing as to aid in diagnosing the cause 
and the continued swelling and so forth? A. Yes, sir. It is a diag- 
nostic procedure. 

Q. Incidentally, in withdrawing it, it also was a healing aid in 
itself, was itnot? A. Yes, sir. It is standard procedure to remove 
excess fluid from a joint; yes, sir. 

Q. But the primary reason in this case was See noeticn A. That 
is correct. . 

Q. As a result of withdrawing the fluid, were a aided in making 
a diagnosis? A. Yes, sir; we were. : 

Q. And based upon the findings observable in the liquid fluid with- 

drawn from the knee, what next diagnostically was indicated and taken? 
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A. Upon finding serous sanguinous fluid within the knee joint, we 
suspected there might be underlying bone involvement, and therefore 
ordered an X-ray. 

Q. Can you tell the Court and jury whether the bloody finding in 
the serum indicated an old condition or a presently new condition ? 

A. It indicated an old condition within the knee. 

Q. Now, then, is it a fact that the next step of taking the X-ray 
picture was to determine what bone pathology might exist in that joint 
area? <A. Yes, sir. 

Q. And, as we know, it developed to be this fracture which has 
been described. ; 

Now will you tell the Court and jury, would the presence of that 
fracture for some time prior to January 27th have produced the serous 
sanguinous condition you found? 

MR. DAVIS. Just a moment. May we have that question read back 
before the answer is given? 

THE COURT. All right, sir. 

(The last question was read by the reporter.) 

MR. DAVIS. Objection, if the Court please. 

THE COURT. What is the basis of the objection? 

MR. DAVIS. I don't know where there is any basis in the evidence 
thus far for the suggested date in the question of January 27th. 

MR. WELCH. IfI said "January," then I ask to be excused. It 
was July 27th, of course. I am sorry. 

THE COURT. Doctor, the question remains, with the date changed. 

THE WITNESS. The answer would be that the serous sanguinous 

fluid would be expected to be found in a fracture that had been sus- 
tained prior to that time, yes. 

BY MR. WELCH: 

Q. Doctor, would you step down here, please, for a moment. I 
wish you would show the jury exactly how this procedure, which has 
variously been referred to as "pressure" and "pressures, " actually 
occurs and is performed in moving the remnants of the fluid to the point 
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where it can be easily withdrawn by the needle. A. AsI explained, I 
think, the other day, the knee joint level, actually where the upper bone 
attaches to the lower bone is on Mrs. Welch right at this level. 

MR. DAVIS. Will you indicate for the reporter how far below 
the knee that is, Doctor? | 

THE WITNESS. This is the knee, sir. | 

MR. DAVIS. I mean, how far below the patella. 

THE WITNESS. Relax your leg, sir. This is the inferior pole of 
the patella, right here. The lowest part of the cap is right here. 

MR. DAVIS. So that the record may have that, would you indicate 


how far ? 


THE WITNESS. As this knee is at the present time, they are 
approximately on a level with one another. Here is the upper part of the 


kneecap, right here. | 

The joint space you might consider straight transversely; but the 

cuff which surrounds the joint space or acts as a sleeve about it 
extends from a point here where it is attached to the bone at a level 
around here, where it is attached to the bone, all the way around. 
Above, it extends up like so. 

MR. DAVIS. Doctor, may I suggest, since the record does not 
indicate what you mean when you say “here, " that you indicate by some 
measured points you are referring to on Mrs. Welch's leg? 

THE WITNESS. All right, sir. With distention, the cuff or sleeve 
extends in a fold. It does normally extend in a fold, a distance above the 
top of the kneecap or patella, a distance of perhaps an inch and a half to 
two inches. That would vary from individual to individual, but that would 
be an average figure. For that reason, at the time of aspiration, as- 
piration can be done at any point around here, and the point of the needle 
will be into the cuff or sleeve which contains the liquid . 

BY MR. WELCH: | 

Q. Let me ask at this point, to make it more apparent and clear, 
if one has a blister full of serum, would it be the same thing as perhaps 
puncturing it to release the serum anywhere along the edges or side of 





118 

the blister? A. Yes, sir. You might liken it to that. The needle is 
put in at the upper pole of the patella. It would be at a distance of one 

and a half, or less, or two inches above the lining of the knee 
joint itself, two and a half inches perhaps, and perhaps more above the 
site at which the fracture was demonstrated on Mrs. Welch. 

In order that the needle not wiggle around in the knee which is the 
subject of the procedure, the needle point is put just until it is through the 
capsule and into the fluid. -The aspiration is maintained. 


It can be done with one hand, if you hold the syringe thusly, and 
use these two fingers to pull back. It can be done with one hand. It 
is much easier if you have an assistant to help you. Then you can hold 


and aspirate in this way. 

The only pressure exerted during this procedure is here, or here, 
and here. And that much pressure is all that is needed, like so. That 
pushes against the back, and water which is here and which is posterially, 
and pushes the water over to this point. 

Q. So that the pressure that is used is just enough to move the serum 
or water in the sac? A. The pressure is insignificant enough that you 
can do it with one hand while you are aspirating with the other hand. 

If I were doing this with one hand, I would do it in this manner. 

Q. Is it in any sense a pushing or a pressure against the bone 

itself? A. It is not. 

x x ae oe x * * 

Q. You have heard Mrs. Welch describe, and you saw Mr. Davis 
perform, with respect to this sort of a situation, bending the knee and 
pushing down on the knee. Did that at any time occur in these sana 
ings? A. That did absolutely not occur. 

Q. Is there any reason whatever in this aspiration procedure for 
so moving or bending or pressing on the knee? A. Such as was 
demonstrated ? 

Q. Yes. <A. There is absolutely no reason for it, for the simple 
reason I have explained to you, that the reason pressure is put on the 
sac across on the other side of the leg is that the needle will not be 
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moved within the joint space. 

Q. Actually is there a good reason, with reference to the needle, 
why such a procedure should not be and is not done? A. Yes, sir. 
As I stated, such a procedure as described here would cause a possible 
rubbing of the point of the needle against bones within the joint, against 
the bone of the kneecap or the thigh bone at that level. And for that 

reason the knee is not moved, and pressure is exerted so it is 
not necessary to slip the needle further into the joint space in order to 
get out the remnants of the fluid present . 

Q. Taking into consideration the procedure actually used in con- 
nection with the aspiration of this fluid from the knee, is there anything 
about that procedure that in any way, shape or manner, in your opinion, 
could conceivably fracture that bone? A. It is absolutely impossible. 

Q. Even taking into consideration the demonstration that Mr. 
Davis made with respect to motion of the knee, could that possibly frac- 
ture that bone in that particular place? 

* * * * * * * * 

THE WITNESS. This fracture could not be produced by such a 
motion as was described by Bere Davis. 

* x x x ae & 

REDIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Dr. Inglehart, if this relatively simple aspirating procedure 
you have described could be done by you alone, holding the glass syringe 
with one hand and holding the inserted needle with the other, why was 
it necessary for you to have an assistant and two nurses ? A. Two 


nurses are customary in the operating room. It is in any resident 


training program the common procedure to have a resident and another 
assistant in the operating room, when it is possible. And I stated that 
it is easier to do it if you have someone else to make the pressure, than 
if you do it yourself. 

Q. Under the regulations of the American Medical Association, 
this is considered an operation, is it not? 
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MR. WELCH. I object to anything about any association opinions. 
For the purpose of the record, we will concede that it is a surgical pro- 
cedure; but I object to going any further into any association opinions. 

THE COURT. You want to know if it is surgical, Mr. Davis, 
don't you? 

MR. DAVIS. Yes, sir. 

THE COURT. All right, sir. You concede that, Doctor? 

THE WITNESS. Yes, sir. 

BY MR. DAVIS: 


x x a % * ad =e % 


Q. NowlI believe you said also in response to a question by Mr. 


Welch, ‘using his leg as the demonstrative evidence, that you could push 


here, here, or here, indicating the under side of the knee. A. Yes, 
sir. 

Q. Isn't it a fact that that is what was done by Dr. Newman, that 
he pushed not only here, here, or there, but that he pushed in all three 
of those places? A. I believe he probably exerted pressure in all three 
of those places. 

Q. In all three places. 

mK * * * * x * * 

Q. Did you know that two blood tests were made of this patient, 
one on July 27th and one on July 23rd, at Emergency Hospital? 

A. I believe it is in the record. 

Q. You knew that on the afternoon you did this procedure ? 
A. It was routine on admission. I would assume I knew that. 

* * * * x cd x x 

Q. Did you know Dr. Newman had diagnosed her condition as a 
condition of thrombophlebitis? A. On admission, yes. 

Q. Did you disagree with that diagnosis? A. When, Mr. Davis? 

Q. At the time you started this aspirating procedure. A. Did 
I disagree with the admitting diagnosis ? 

Q. Yes, sir. A. No, sir. 

Q. You agreed that she had a condition of thrombophlebitis ? 
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A. Yes. 

Q. I believe you said that such a condition can be caused spon- 

taneously? <A. Yes. | 

_ Q. And what would be a cause of such a ee condition 
of thrombophlebitis? A. In cases where there ign be a stasis or 
slowing down of the flow of the blood. 

Q. Do you know whether or not that was a cause in this particular 
case? A. I believe in this case the cause was the fracture which Mrs. 
Welch had sustained to her knee. | 

Q. You have just come to that conclusion since the last trial, 
have you not, Doctor? A. No. No, I don't believe so. 

* * * * * ie * * 

Q. Have you discussed this case of Laura B. Welch with any other 
doctor since May of 1954? A. Yes. 

Q. Who are they, sir? A. Iam certain I have discussed it with 
the doctors at the hospital. ! 

Q. Well, name them, please. A. I could name any number, actu- 
ally, Iam sure. I have discussed it, perhaps, with Dr. Shadid. 

* ss * oe * x * a 

BY MR. DAVIS: 

Q. Doctor, you stated to us now.that you have had discussions 
since May of 1954 with numerous other doctors at Emergency Hospital ? 
A. Yes. 

Q. My question is, was the purpose of those discussions for the 
purpose of corroborating your statement that this fracture which was 
found on July 28th pre-existed Mrs. Welch's admission to Emergency 
Hospital on July 21st? A. Yes. : 

* * * * * Ki * * 

Q. And, Dr. Inglehart, when was the X-ray of this patient's right 
knee first ordered? A. That should be on the record. It was ordered 
on the 27th. : 

Q. On the same day of the aspirating procedure? A. Yes. 

Q. And who ordered it? A. Dr. Hawfield. — 
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Q. Dr. Hawfield was not in the operating room at the time of this 
procedure, was he? A. Not to my knowledge. 

Q. Who requested Dr. Hawfield to order it? A. Dr. Hawfield 
was the chief resident of the hospital. He could order as he wished. 

Q. Dr. Hawfield would not automatically know of every procedure 
or surgery that goes on in Emergency Hospital, would he, Dr. Inglehart? 
A. On staff patients the resident would know pretty much what is going 
On, yes. ; 

Q. Is it customary in pretty nearly every aspirating procedure 
to order an X-ray of the part of the body being aspirated? A. Not 
necessarily, no. 

* % me x ae * * x 

370 Q. Dr. Inglehart, isn't it a fact that you requested Dr. Hawfield, 
as the chief resident, to order the X-ray? A. There would be no 
cause for that, no. 

Q. Weren't you alarmed when you saw blood in this fluid, in this 
patient's knee capsule serum? A. We felt that we had a lead toward her 
diagnosis. i 

Q. And didn't you order the X-ray to see whether or not something 
had occurred to the knee during that very procedure? 


a * x * % x % ss 

THE WITNESS. Absolutely not. | 

* ES cd * % * x cd 
375 Q. Doctor, are you able to tell us how long, in your opinion, this 


fracture which was discovered on the morning of July 28, 1949, had 
been present? A. I cannot state exactly as to the time or the day. But 
I know it was produced at some time during the week prior to her ad- 
mission to the hospital. 

Q. Do you recall testifying two years ago that it was impossible to 
state when such a fracture occurred ? 

MR. WELCH. That is what he just said now, that he couldn't say. 

MR. DAVIS. He is pinning it down now to a week prior. 

THE WITNESS. The symptoms began a week prior. 
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BY MR. DAVIS: 

Q. Do you recall testifying at the last trial that it was impossible 
to tell when it occurred? A. I just stated I could not say what day or 
what hour. 

Q. And by that do you mean within a week before or a month before 
or an hour before? A. I am certain it was not an hour before. 

Q. You heard the testimony of Dr. McPeak the other day, did 
you not, Doctor? <A. Yes, I did. 

™ *x a aE * cd * 

376 Q. If this were an old fracture, Doctor, the original, the very 
first X-ray, would have shown some evidence -- 

x cd * % 5 * * 

Q. -- the very first X-ray would have shown evidence of the 
exuding of callous formation, would it not, Doctor? — 

* * * * x & * 

THE WITNESS: The healing shown by X-ray of a fracture of any 
bone, the picture, the X-ray demonstration of healing, lags about two 


weeks behind. In other words, healing can progress for two weeks in a 


fracture and the X-ray will show no change. 

Therefore an X-ray taken at the time this was taken, on the 28th, 
would show no demonstrable change in a fracture which had been sustained 
as long as two weeksand possibly slightly longer before. 

% % * ae * x ae * 

MR. WELCH. I think we can save a lot of time and say the nurses' 
records show no complaint of pain in the knee. 3 

MR. DAVIS. If you will so stipulate. : 

THE COURT. Subject to check, we will say the record does not 
show any record of complaint to the nurses in the period July 21 to 27. 
Do you want to change it? | 

THE WITNESS. I believe we cannot so stipulate. 

THE COURT. All right, sir. : 

THE WITNESS. On Friday, prior to the 27th, on July 22nd, there 
is a note, "Medication for pain." 








x 2K x Bs cd * me *& 
382 BY MR. DAVIS: 
Q. Dr. Inglehart, there was no loss of sensitivity in this patient's 
right knee, before this aspirating procedure, was there? A. I believe 


4 


there was a lessened sensitivity. 

Q. Why did you inject novocain, then, for the purpose of deadening 
any feeling? A. I was referring to the joint, the lessened sensitivity. 
The skin would have relatively normal sensitivity. I routinely inject 
novocain on every aspiration of the knee. It can be done without it. 

Q. Whether the leg is sensitive or not, you routinely do that? 

A. Ihave never injected more than puts the skin non-sensitive, to 
383 my knowledge. 

Q. If this patient had a fracture of the right knee, that would have 
caused her pain on even the slightest movement, even in bed, would it not, 
Doctor? A. Not necessarily. 


% x * * * * a e 
385 Q. * * * The fact that the knee continued to remain swollen, that had 
no clinical significance to you, did it? 
5 3 ae zd * * xx ak * 


Q. It had no clinical significance to you, did it, Doctor? <A. Yes. 
386 Q. What was that? A. It led us to believe that there was under- 
lying pathology in the knee. 
Q. That is before you did any aspirating? <A. Yes. 
* oe * * xe x % x 
Q. Wouldn't that have been the better course, Doctor, to have sent 
the patient for X-ray first, before undergoing any aspirating procedure 


for diagnostic purposes ? 
THE COURT. You may answer it, if you can. 
THE WITNESS. The reason we did not in this case was the com- 
plete absence of any history of injury. 
BY MR. DAVIS: 
Q. History of trauma, you mean? A. Injury, trauma, yes. 
387 Q. Thatis, any kind of an injury -- a fall or an accident or 
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anything of that kind. You had a positive history from Dr. Newman that 
the patient had had no such trauma -- no fall or accident or any such 
injury to the knee -- did younot? A. And a notation that the history 
was perhaps 60 percent accurate, yes. | 

* * * * ee x * 

388 Q. What did you mean by that last voluntary remark that it was 
only 60 percent accurate? A. That was according to the notation which 
was on the chart. : 

Q. In other words, if it is only 60 percent accurate, it is 40 per- 
cent inaccurate? Doesn't that follow? A. Deductively. 

Q. Deductively, yes. So you didn't believe what she told you 
anyhow, did you, at least 40 percent of it? 

THE COURT. Now, Mr. Davis, she was not telling him. He was 
just reading the record, which bore certain notations, plus the notation 
to which you have just referred. : 

| That is correct, isn't it, Doctor? 
THE WITNESS. Yes, sir. 


* * * * * * * * 
393 RECROSS EXAMINATION — 

* * * * * x * * 
396 BY MR. WELCH: 


Q. As a result of your procedure in extracting this fluid and having 
this X-ray picture taken, were either of those provisional diagnoses con- 
firmed? A. Yes. : 

Q. Which one was confirmed? A. Thrombophlebitis. 

Q. And in view of the fact that the thrombophlebitis. was confirmed, 
and the infectious arthritis was thrown out, does that explain why there 
was not further pathology done on these cultures ? A. Yes. 

Q. In other words, in view of the confirmation of the phlebitis and 
in view of the determination as to what caused it, there was no need of 
doing the cultures and the laboratory tests that counsel has been saying 
are not in the file. Is that correct? | 

* * * * * * * * 
THE WITNESS. That is correct. 
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* * * * * * * * Z 
401 DR. HAROLD H. HAWFIELD, 
* * * * * * * * 


DIRECT EXAMINATION 
BY MR. DAVIS: 


* ak es ae * % sd * 
420 ° Q. Dr. Hawfield, I believe you have already stated that in this 
very case the primary purpose of aspiration was for diagnostic pur- - 


poses. A. Yes, sir. 

Q. That being the primary purpose, and again referring to this 
particular case, would the doctor withdraw just enough fluid for the pur- 
pose of making a pathological test, or would he withdraw all of the fluid 
possible in that particular kneecap, sir? A. I would think he would 
withdraw as much as possible. 

Q. As much as possible? <A. Yes, sir. 

421 Q. Now, in withdrawing as much as possible, Doctor, would it be 
necessary, for either the doctor who was handling the 18-gauge needle 
with the calibrated syringe, or his assistant, to exercise any pressure 
upon the knee of the patient for the purpose of withdrawing all that was 
possible? A. A slight pressure; yes, sir. 

Q. Doctor, would that pressure vary with regard to the physical 
make up of the individual patient? <A. Nota great deal. 

Q. But it would depend in some measure upon the physical build 
of the patient, would it not? A. Not enough to make any difference. 

Q. For instance, we have used the expression in this case, "Two- 
Ton Tony Galento," the wrestler. It would take more pressure to with- 
draw the fluid from that individual than it would a slightly built female pa- 
tient, would it not? A. Nota great deal more, Maybe slightly more. 


* * * * * * * + 
423 DR. OTTO ANDERSON ENGH, 
* * * *’ * # * ce 
DIRECT EXAMINATION 
BY MR. DAVIS: 1 
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x 5 ae * * * : K * 

Q. Dr. Engh, I understand from your testimony that you didn't 
see Mrs. Welch at or about the time of the sustaining of this fracture in 
1949, and you did not in fact see her until 1951, at which time she com- 
plained of a condition attributable to the feet. I will ask you this hypo- 
thetical question, Doctor: Assume that a patient approximately 33 years 
of age is admitted to Emergency Hospital for a condition of acute 

thrombophlebitis of the right leg, on or about July 21, 1949. 

She is thereafter hospitalized on bed rest for a period of one week, 
during which time she is examined by a periphero-vascular specialist 
who advised waiting before anything is done, until the fever, swelling 
and redness of the leg from the foot up to and including the knee has 
subsided. | 

That after being on bed rest for approximately a week, during which 
time the fever, swelling and redness had subsided, with the exception of 
that in the knee, she is then taken to the operating room where a proce- 
dure known as aspiration of fluid from the right knee is undergone, as a 
result of which 63 cubic centimeters of fluid is aspirated from the joint 
capsule of the right knee, during which procedure the patient, who has 
been and then is under a local anesthetic, feels a sharp tinge of pain in 
the knee joint, preceded by a snap or crack, at which time she let out 
an instantaneous exclamation of pain. And at that time she had no prior 
knowledge of any fracture of the internal condyle of the right knee. 

An X-ray taken the next morning indicated a fracture of the in- 
ternal condyle of the right tibia, after which she was continued on bed 
rest on what is known as a pillow splint, until approximately August 3, 
when the entire leg is placed in a plaster cast from the foot up to and 
above the knee. : 

That that cast remained on for a period of approximately a month, 
during which time the patient had been discharged. And she then re- 
turned as an outpatient and the cast was removed, the swelling having 
been present above the knee. And then she was given instruction in 


exercises as to moving the knee to restore circulation and use. 
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Are you able to state, Doctor, whether or not if that fracture were 
sustained during this aspirating procedure I have just indicated to you, 
that could have accounted for the torn ligaments which you found in 
September of 1953 and excised? 

MR. WELCH. I object to the question. 

THE COURT. What is your objection, Mr. Welch. 

MR. WELCH. There are two objections. The first one is that while 
he is not required to relate in a hypothetical question every fact, he must 
relate at least the landmark or salient facts that would have a bearing upon 
the medical diagnosis in this case. 

He has left out the history of positive congenital syphilis. He has 
also left out the history of there having been a provisional diagnosis of 
thrombophlebitis when she came in the hospital. And he has left out the 
circumstances that the aspiration of the knee was done as a diagnostic proce- 
dure, and upon the discovery of serum sanguinous, as it was described -- 

436 that is, a serum with blood in it -- the X-ray picture was indicated 





and thereupon was taken. 

I think that what happened afterwards is perhaps less important by 
way of detail than what happened before. But I think a fair approach to 
the question would necessitate including in it those material facts. 

* cd * = * * cd 3 

437 BY MR. DAVIS: 

Q. Bearing in mind all of the facts that I gave you in my original 
question, Doctor, and the supplemental facts as mentioned by Mr. Welch, 
my question is: 

Is the condition which you found on September 2, 1953, and for 
which you-operated, namely, the removal of a torn cartilage, could 
that torn cartilage have resulted at the time of the sustaining of the 
original fracture of the internal condyle of the right knee? A. Itis 
possible that the torn cartilage occurred when the fracture took place. 

* x x x a ad x * 

438 Q. Well, is that probable also, Doctor? A. That is difficult 
to answer, because there are a great many factors that enter into it. 
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When you ask me whether it is probable, it brings in the postular ab- 
normalities of the lower extremities. I must take those into considera- 
tion; that is, deformities of the feet can produce a meniscular type of 


injury or damage. Fractures frequently cause torn menisculi. So 


when you ask me whether it is probable, I still can't answer that too 
exactly. 

Q. Doctor, in the course of your own practice for some 20 years 
in the field of orthopedics, have you had occasion to aspirate fluid from 
a joint of your patients? A. Yes. 

Q. Is it a normal reaction in such an aspirating procedure to 
fracture a joint or any bone in that joint? 

MR. WELCH. I object to that. 

THE COURT. I think I will sustain the objection to that, sir. 

You are asking whether it is normal? 

MR. DAVIS. Is it a normal reaction to Ractiies a bone or a bone 
of that joint during such an aspirating procedure? i 

THE COURT. Come to the bench, gentlemen. 

(At the bench:) 

THE COURT. I didn't want to say it, and I am a lay person, Mr. 
Davis. But you don't mean what you have said, I don't believe, because 
it is not normal to break a leg. 

MR. DAVIS. No, sir; I know it isn't. 

THE COURT. So you don't want to ask that question. I am saying 
this very respectfully. 

MR. DAVIS. If the Court please, that is nota normal reaction, 
as a lay proposition. I think laymen would take notice of that. I 
merely wanted to fortify it, to bring out that it is not a medical sequela 
in an ordinary aspirating procedure. 

MR. WELCH. There is no evidence that this procedure caused 
this fracture, none whatsoever. : 

MR. DAVIS. There is. You are ignoring the plaintiff's evidence 
completely. 

THE COURT. I am talking to something different. I mean, in 
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an aspiration where you take fluid from the leg, you certainly would not 
break the leg, or whatever partit is. 

MR. DAVIS. The internal condyle. 

THE COURT. When you say "normal," I don't think it means any- 
thing, does it, Mr. Davis? 

MR. DAVIS. I will rephrase the question. 

* % 5 * * 

BY MR. DAVIS: 

Q. Doctor, I believe you have stated that in your practice you 
have had occasion to aspirate fluid from the various joints of your patients. 
A. Yes. 

Q. Doctor, in such an aspirating procedure, is it a natural sequela 
that as a result of the aspirating procedure the patient sustains a fracture 
of any of the bones within the joint being aspirated ? 

x * ae % zd * ME * 

THE WITNESS. An aspiration of the knee joint does not produce 
a fracture. I have never heard of it producing a fracture. 

* % * * * a * x 

Q. Doctor, if you found, in aspirating the fluid from a patient's 
joint, whether it be the knee, the elbow, or any other joint, what would 
it indicate to you if you found within that serum a sanguinous or bloody 
content? A. It would indicate that blood had gotten into the fluid, and 
that can occur from an injury. It can occur in cases of a hemophiliac, 
that is, a bleeder. They oftentimes, for no good reason, just bleed in 
the joints. 

They are the two most common conditions in which we find blood with- 
in a joint. 

Q. In your clinical and hospital examination of Mrs. Welch, did 
you find that she was a hemophiliac, as you expressed it? 

MR. WELCH. I object to that. That is just one of the findings. 

I don't believe it is proper to go into all of the things Mrs. Welch was 
not. We are interested in what the conditions were in this particular 


case. 
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| 442 THE COURT. I will let him answer that. Have you any indication 
of her being a bleeder, Doctor. 

THE WITNESS. No, there is no indication of her being a bleeder. 

* * * * * * * 
OLGA HELEN MILLER, 
x * * 
DIRECT EXAMINATION 
BY MR. DAVIS: 

* * *x cs +d * : * 

Q. And what is your occupation? A. Tama pharmacist. 

ae * x aK * * % 

Q. And are you independently engaged as a pharmacist at the 
present time? <A. No;I am employed by People's Dass Store at 
Bladensburg. 

Q. Are you appearing in response to a subpena duces tecum 
served upon you to bring in the original prescription No. 007068, filled 
on July 21, 1949, at the store you were attached to, which I believe is 
on 4821 Annapolis Road, Bladensburg, Maryland? A. That is right. 

Q. And do you have that original prescription with you? A. Yes. 
That is the original prescription from our files. And this is a prescrip- 


tion I filed this morning written by Dr. Roth. And these are two pre- 


scriptions I picked at random from last year, in order to compare signa- 
tures. 

Q. Referring to the paper which you first handed me, that is a 
prescription filled out, is it not, on the prescription pad of Dr. Albert 
Roth? <A. That is right. 

Q. And bearing a black stamped number 007068? A. That is 


* * * * * * * * 

Q. Inother words, this box which I just gave you appears to be the 
filled prescription? <A. That is right. 

Q. Filled by your store, pursuant to this prescription of Dr. Roth? 
A. Thatis right. 





132 
Q. Now will you interpret, please, as a pharmacist the contents 
of that prescription. A. The contents are AS A with codeine grains 
1/4, No. 20. And "A S A" is a trademark used by Lilley for 
aspirin compound. They also sometimes use this for an emperim com- 


pound. But "AS A" is put out by Lilley and Company, and it is a cap- 
sule. 

Q. That prescription calls for a certain quantity of narcotics, 
does it not? A. One quarter of a grain, per capsule. 

Q. And by reason of that fact, such prescription is not refillable 
except upon re-order of the physician? Isn't thatso? A. At that 
time that was so. 

Q. And is that why you insert in each prescription the red stamp, 
"This prescription cannot be refilled"? A. That is right. 

MR. DAVIS. I will offer these in evidence, if the Court please. 

* * * * aE cs * * 

THE COURT. Is there any objection, Mr. Welch? 

MR. WELCH. No, sir; I have no objection whatsoever to the 
prescription. I really don't see the materiality of it, but I have no objec- 
tion to it. 

THE COURT. We will receive it. 

(The prescription heretofore marked for identification as 

Plaintiffs' Exhibit No. 5 was received in evidence.) 

BY MR. DAVIS: 

Q. Mrs. Miller, you have just handed me -- A. Those are three 
different prescriptions written by Dr. Roth, I picked at random, and 
which were filled at our store. 

Q. And they all bear the signature of Dr. Roth, do they not? 

A. Thatis right. 

Q. Is this his registry number underneath? A. That is right. 

Q. And the last prescription you give me is one filled just as of 
this date? A. That is right. 


Q. October 8, 1956? A. That is right.* * * 
x * * * * * 
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MR. DAVIS. I will offer these in evidence, if the Court please, 
as 5-A-B-C. | 

MR. WELCH. May I ask the reason for these? | 

MR. DAVIS. The reason, if the Court please, is to corroborate 
the testimony of the plaintiff that she did consult Dr. Roth; that he did 
prescribe for her, in accordance with Plaintiffs' Exhibit No. 1; and not 
as his testimony indicated the other day, that he never did prescribe. 

THE COURT. Wasn't it his recollection, or he had no recollec- 
tion ? 3 

MR. DAVIS. No; he positively denied ever prescribing for her. 

THE COURT. My recollection may be at fault, undies and gentle- 
men. It would be for you to recall. 

MR. WELCH. If that is the purpose of asking to nave them go in, 
I make no objection to them. 


* * * * * * * * 
CROSS EXAMINATION 
BY MR. WELCH: 
* * * * * Me * * 


Q. Can you tell me from looking at the prescription label on the 
box whether the physician's registry number appears there? A. His 
registry number is there, 4407. 

Q. Is there a physician's registry number on any y of these ? 

A. Right here -- 4407, 4407, 4407 and 4407. 

Q. So that what appears from these that you have presented is 
that the one dated 7-26-49 -- | 

MR.. DAVIS. No; "21,' Mr. Welch. 

BY MR. WELCH: 

Q. Pardon me -- 7-21-49, as well as these other three, appear 
to bear the same physician's ‘registry number as is on that box, which 
would indicate to you that Dr. Roth issued all of these SOE ? 


A. I would say so. 
* * * * * x * * 








o me tae Cl gw! ae one’. ft > 
4 : Uniicd Siates Court of Apveais 
For the 


District cf Columbia Cirexit 

THER See 5 1957 
No. 13670 S 
BRIEF FOR APPELLESS~ <gthe l), pleivznt” 





In THE 


United States Court of Appeals 


For tHE District or Cotumpia Circurr 


Lavra B. We cH, et al, 
Appellants, 
v. 


CentraL Dispensary & Emercency Hospitat, Inc., 
a Body Corporate, and 
Ds. Otto INGLEHAaRT, 
_ Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


Investment Building, 
Washington, D.C. 
Attorneys for Appellees. 











SS ce 


SPER hs BR crete ene RT a, eee Fe 





i 
No. 13670 
STATEMENT OF QUESTION PRESENTED 


In a medical malpractice action against a hospital and 
one of its agents, a resident physician individually, which 
is based upon the claim that the said agent negligently 
caused a fracture of plaintiff’s right knee-cap during the 
performance of a surgical aspiration of fluid from the 
knee joint capsule to aid in diagnosis as to the cause of 
thrombo-phlebitis, a persistent swelling about the knee 
and knee joint, should the issue of negligence be sub- 
mitted to the jury where plaintiff’s own witnesses and 
evidence showed that the procedures were carefully and 
properly done in keeping with accepted standards and 
methods; that the fracture complained of was not a frac- 
ture of the knee-cap but a fracture of the mesial side of 
the internal condyle of the right tibia; that it is abso- 
lutely impossible to cause such fracture in the course of 
the aspirating procedures involved; that such fracture 
could not be produced by motions described by plain- 
tiffs’ counsel; that the condition, composition and nature 
of the fluid aspirated from the knee joint capsule was 
serous sanguinous, which indicated medically and diag- 
nostically an underlying bone involvement, and old con- 
dition, proved by X-ray to be a fracture that had been 
sustained prior to that time, absent any testimony or 
evidence in plaintiff’s case to precisely fix the time of 
fracture but clearly showing that from July 13, 1949, 
eight days before she was hospitalized at defendant’s 
hospital she had swelling in her leg extending from the 
foot up to and including the knee, with very bad pains. 
Also absent any testimony in plaintiff’s case that the 
procedures and treatment invoked by the defendants de- 
parted in any respect from the accepted standards or 
that said procedures did or even could have produced 
the type of fracture disclosed by X-ray procedures of 
plaintiff's leg. 





i 
-_ SUPPLEMENTAL QUESTION NO. 1 


Should the jury be permitted to consider the claim of 
aggravation of a preexisting fracture because a member 
of the hospital staff compelled the plaintiff to walk in a 
therapy room, absent any medical evidence whatsoever 
that such alleged walking in any degree or manner ag- 
gravated the fracture condition, and the plaintiff’s own 
medical evidence showed conclusively, together with a 
series of X-ray pictures, that there was no change in the 
condition or position of the fractured bone and progres- 
sively good healing eventuated in a solid bony union at 
the fracture site. 


SUPPLEMENTAL QUESTION NO. 2 


Should the doctrine of res ipsa loquitur be applied in 
a medical malpractice case where the plaintiffs complain 
that the defendant hospital and doctor negligently per- 
formed a surgical aspiration procedure in the knee joint, 
asserting so much pressure as to fracture the patella or 
knee-cap, and undertaking in the course of the trial to 
prove that such fracture was caused by negligent proce- 
dures. 
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In THE 


United States Court of Appeals 


No. 13760 


For tHe Disrricr or CoLumpia Circuir 
Lavra B. We cH, et al., 
Appellants, 
v. 


Centrrau Dispensary & Emercency Hosprtat, Inc., 
a Body Corporate, and 
Dr. Otro INGLEHAaRT, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


The plaintiffs are conceded to be husband and wife, and 
plaintiff-husband’s claim is the usual claim for damages 
for loss of consortium because of the injuries allegedly 
sustained by the plaintiff wife. 


The plaintiff-wife’s claim is based upon precise allega- 
tions of negligence (Par. 6 of complaint, J.A. p. 3) which 
plaintiff undertook to prove at trial. 


Plaintiff’s evidence disclosed that she had suffered dif- 
ficulties with her right foot and leg and a condition diag- 
nosed as phlebitis as much as a year previous to admis- 
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sion to defendant hospital, July 21, 1949. She had been 
treated for a congenital syphilis condition that she con- 
sidered cured. She had not been able to work for a year 
or more, and that her foot was swollen and she could not 
wear a shoe (J.A. 43, 44, 45); that about eight days be- 
fore she was hospitalized, July 13, 1949, in defendant 
hospital, she experienced a kink or pain in her right leg, 
that the leg became swollen from the foot to and includ- 
ing the knee, with very bad pains (J.A. 44, 45, 46). 


On admission to the hospital her condition was diag- 
nosed as thrombo-phlebitis (J.A. 21, 22, 24). She was 
placed on bed rest and medication, calculated to abate 
the symptoms of pain, swelling and inflammation (J.A. 
50, 51). Between the 21st and the 27th of July, 1949, the 
swelling, redness and inflammation were reduced in the 
entire leg, except the immediate knee area (J.A. 113); 
she was examined by several physicians, including spe- 
cialists in vascular diseases and conditions, and it was 


decided by a conference among the physicians to do a 
surgical aspiration of the fluid in the knee joint capsule 
to aid in diagnosis of the cause of the persistent swell- 
ing in the knee, and the underlying condition within the 
knee which was the basis or cause for the phlebitis (J.A. 
115). 


On July 27, 1949, the female patient was taken to the 
operating room and, under local anesthesia, defendant 
Doctor Inglehart, assisted by Doctor Lewis B. Newman, 
carried out surgical aspiration procedures and withdrew 
from the knee joint capsule in excess of sixty cc’s of 
serous sanguinous (bloody serum) fluid. 


The fact that there was a combination of blood with 
the serum withdrawn from the knee joint capsule led the 
doctors to believe that plaintiff’s thrombo-phlebitis re- 
sulted from some underlying bone involvement, sdne old 
condition within the knee. Therefore, X-ray pictures were 
ordered to be taken so as to determine what, if any, bone 
involvement existed (J.A. 115, 116). 
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The X-ray pictures taken the morning of July 28, 1949, 
disclosed not a fracture of the patella or knee-cap as 
alleged in plaintiff’s complaint but a fracture on the 
mesial side of the internal condyle of the right tibia, 
slightly depressed (J.A. 73, 74). 


Although the female plaintiff testified that during the 
expirating procedures she felt a click, like the click of a 
bottle, and that defendant Doctor Inglehart asked her if 
she felt anything then, Doctor Inglehart testified that 
when she anesthesia was administered he may have asked 
her if she felt anything then, but at no time did the 
needles used for anesthesia or aspiration of fluid touch 
the bone (J.A. 100). 


Following the aspiration procedures, the female plain- 
tiff was returned to her ward bed, and later the same 
day was taken in a wheel-chair to a therapy room where 
she walked in a stroller or walker until she complained 
of pain. She was then returned to the ward. She also 
testified that the doctors told her she was not supposed 
to go down and walk in the walker (J.A. 33). 


The following morning, July 28, 1949, the X-ray pic- 
tures were taken which disclosed the fractured condyle. 


She was thereafter treated specifically for the fracture, 
and in due time healing was accomplished (J.A. 74, 75). 


The female plaintiff denied ever having sustained a 
fall or other injury directly to the right knee prior to 
hospitalization, July 21, 1949. 


Plaintiff produced an expert witness, Doctor Otto 
Anderson Engh, who testified he had never heard of an 
aspiration of the knee joint producing a fracture (J.A. 
130); that blood in the fluid can occur from an injury 
or, sometimes, because a person is a bleeder, but that 
there was no evidence that the female plaintiff in this 
case was a bleeder (J.-A. 130, 131). 
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Defendant Inglehart, called as a witness for the plain- 
tiff, testified that the procedures used could not possibly 
cause and did not cause the fracture of the condyle dis- 
closed by the X-ray pictures taken July 28, 1949 (J.A. 
119). He testified also that such fracture could not be 
produced by such motions as were described during the 
eross-examination by plaintiffs’ counsel, Mr. Davis (J.A. 
119); also that the blood in the serum showed that the 
bone involvement (fracture) was an old condition and had 
occurred prior to her admission to the hospital July 21, 
1949 (J.A. 122); also that the preexisting fracture was 
the cause of the thrombo-phlebitis which was present 
upon her admission to the hospital (J.A. 115, 116, 121, 
122, 124). 


There was considerable other testimony produced by 
the plaintiff with respect to numerous details, none of 
which are pertinent to the issue as to the cause of her 
fracture or relationship of walking in the walker and 
any possible aggravation of the fracture. 


As to the matter of aggravation, the only pertinent 
testimony was from plaintiffs’ witness Doctor Edgar Mc- 
Peak, Roentgenologist, who testified that the series of 
X-rays showed no change in the position of the fractured 
fragments and did show progressive healing to the point 
of good, solid bony union (J.A. 74, 75). 


It is beside the point that this case had been previously 
tried and resulted in a verdict for plaintiffs, which was 
set aside upon defendants’ motion for a new trial. It is 
perhaps of some importance that the previous trial judge 
expressed the opinion that the female plaintiff’s leg could 
not have been broken as she claimed (by negligence of the 
defendamts in surgically expirating fluid from the knee 
jomt capsule). (Italics ours). 


We do not have the record of the previous trial and 
do not know the state of the evidence as produced in that 
proceeding. However, the state of the evidence in the 
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instant proceeding was such, as related above, that the 
case should not have been permitted to go to the jury. 


The doctrine of res psa loqguitur could not properly be 
applied in this case. The directed verdicts in favor of 
both defendants were properly granted. 


SUMMARY OF ARGUMENT 


In this case, the plaintiff was admitted to the hospital 
for medical care and treatment of an obvious condition of 
thrombo phlebitis of the entire lower right leg, including 
the knee area, which condition at the time of her admis- 
sion was of unknown origin. Following one week of bed 
rest and treatment of the condition, including surgical 
aspiration of fluid from the knee joint capsule, it was dis- 
covered by X-ray procedures that plaintiff had a bone in- 
volvement which consisted of a fracture of the mesial side 
of the internal condyle of the tibia. The plaintiff in charg- 
ing and complaining that the said fracture was caused by 
the negligence of the surgeon who performed the aspira- 
tion must prove by affirmative, competent evidence: 


(a). That the surgical procedures were negligently 
performed in that, in some manner or particular, the 
procedures departed from the accepted and customary 
practice; and 


(b). That such departure from the accepted and cus- 
tomary standards of procedure caused the injuries and 
conditions complained of. 


ARGUMENT 


In this case the doctrine of res ipsa loquitur does not 
apply in this jurisdiction. (See Ewing v. Goode, 78 Fed. 
442, 443; Sweeney v. Erving, 35 App. D.C. 57; Rogers v. 
Lawson, 83 U.S. App. D.C., 281). 


Having alleged and undertaken to prove specific negli- 
gence in any case, malpractice or otherwise, the doctrine 
of res ipsa loquitur is not available to a plaintiff. (See 
Sullivan v. Capital Traction Company, 34 App. D.C. 358, 
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371, wherein the court after discussing burden of proof 
and the doctrine of res ipsa loquitur, stated: 


“As we had occasion to intimate in a recent case 
(Jaquette v. Capital Tractwn Co. present term, ante, 
41) a different rule as to the sifting of proof applies 
in a case where, as in the case at bar, the plaintiff 
alleges in a declaration the specific facts upon which 
he relies to establish the negligence of the defendant 
where these facts are within the knowledge of the 
plaintiff, and they affirmatively appear in his declara- 
tion, he assumes the burden of proof of establishing 
negligence as a basis for recovery. In such case the 
plaintiff cannot establish a prima facie case calling 
for rebuttal or explanation by the defendant, by 
merely proving that he was a passenger and the 
occurrence of the accident by which he was injured.’”’) 


The court went on to explain the rationale of the rule 
denying the application of the doctrine of res ipsa loquitur 
when the plaintiff knows what happened, alleges and 
undertakes to prove specific acts of negligence. 


Referring back to the Jaquette Case, the court sus- 
tained and adopted the following pronouncement (33 App. 
D.C., 33): 


“It is unnecessary to consider further the allega- 
tions of the declaration and the facts as shown by 
the evidence, except to suggest that, in an action of 
this kind, where the negligent acts are alleged, it is 
incumbent upon the plaintiff to sustain the averments 
by affirmative proof.” 


And further: 


“That when the plaintiff chooses to allege in his 
petition the specific acts of negligence of which he 
complains, he assumes the burden of proving them, 
and as in other cases must recover, if at all, upon 
the negligence pleaded.” 


We are aware of no case in this jurisdiction which has 
changed or modified this rule. See Loketch v. Capital 
Transit Company, U.S. App. D.C., No. 13123, decided 
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July 3, 1957, in which the court said: 


“That the evidence negating the res ipsa loquitur 
of defendant’s liability emanates from the plaintiff 
rather than the defendant may be unusual, but it is 
immaterial.” 


The evidence in this case discloses beyond any doubt 
that the plaintiff was entered in defendant’s hospital as 
a patient with a preexisting condition of thrombo-phle- 
bitis in the right leg, including the knee (J.A. 21, 22, 24). 
Female plaintiff testified on cross-examination, corrobo- 
rated by the hospital record, that she was given medica- 
tion for pain (J.A. 50, 51). Also, that the day she en- 
tered the hospital, July 21, 1949, her leg was greatly and 
badly swollen from the foot up and into the kmee, and 
was inflamed (J.A. 51). 


There was not a scintilla of evidence or testimony of- 
fered by the plaintiff to prove the cause of the thrombo- 
phlebitis which existed prior to admission to the hospital. 
However, plaintiff’s evidence did disclose that after a 
week of bed rest and treatment the swelling in the leg 
diminished every place except in the knee, and the knee 
remained swollen (J.A. 113). 


A vascular specialist who examined the plaintiff be- 
lieved there might be an underlying, acute inflammation 
which had caused the thrombo-phlebitis (J.A. 113). De- 
cision to aspirate the fluid from the knee joint area re- 
sulted from a consultation among the physicians. It was 
a diagnostic procedure undertaken because the consulting 
doctors felt or believed that there was a underlying cause 
of the persistent knee area swelling (J.A. 115). 


Plaintiffs’ evidence further showed that the fluid with- 
drawn was a definite aid in diagnosis (J.A. 115), and that 
as a result of the diagnostic indications of the type of 
fluid withdrawn it was decided to take X-ray pictures. 
The X-ray pictures were taken because the fluid indicated 
underlying bone involvement and an old condition within 
the knee (J.A. 116). 
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The X-ray pictures disclosed that there was such an 
underlying involvement, as the doctors suspected and as 
indicated by the serous sanguinous fluid taken from the 
knee joint capsule. 


The diagnosis of plaintiff’s condition and determination 
of the cause of the preexisting thrombo-phlebitis was 
accomplished following multiple procedures: First, exam- 
ination of the persistently swollen knee area and suspicion 
of some underlying cause; second, surgical aspiration of 
the knee joint capsule fluid for examination and diag- 
nostic aid; third, examination and judgment of the impli- 
cations of the bloody fluid; and, fourth, X-ray pictures 
to determine whether the indications of the bloody fluid 
were correct. 


This was a case entirely governed and controlled by 
the case of Ewing v. Goode, 78 Fed. 442, in which the 
Court said: 


“Before the plaintiff can recover she must show by 
affirmative evidence, first, that the defendant was 
unskillful or negligent; and second, that this want 
of skill or care caused injury to the plaintiff. If 
either element is lacking in her proof she has pre- 
sented no case for the consideration of the jury. The 
naked facts that defendant performed operations on 
her eye (knee) and that pain followed, and that sub- 
sequently the eye was in such a bad condition that it 
had to be extracted, (the knee joimt area was dis- 
covered to have a fracture and required treatment) 
established neither the neglect of unskilfulness of the 
treatment or the cause or connection between it and 
the unfortunate event.” (Italics ours). 


This Court has cited with approval the above statement 
of law too frequently to undertake to cite all of the cases. 
Beginning with Cayton v. English, 57 App. D.C. 324, the 
Court has many times reaffirmed and applied the Ewing 
v. Goode statement of the basic law. 


It is true that this Court has indicated that in many 
medical malpractice cases expert medical testimony is 


-#¢ 


9 


not required in order that the plaintiff prove a prima 
facie case or even recover a verdict and judgment. How- 
ever, all of those cases deal with facts which make the 
exception to the rule quite obvious and clear. This in- 
stant case is so clearly governed by the general rule 
rather than one of the exceptions, we submit that one 
who runs can see. 


This is not a situation where the female plaintiff, with 
a good healthy leg, was admitted to the hospital and 
after treatment, under anesthesia, was discovered to have 
a fracture of the condyle of the right tibia. On the con- 
trary, it is so patently otherwise that it can bear no 
logical argument, and must rest solely on the bare claim, 
as expressed in appellants’ brief, that this is a case of 
exception to the general rule. 


The female plaintiff entered the hospital with a history 
of previously treated congenital syphilis; also with a 
history of extensive difficulties, including pain, swelling 
and supposed phlebitis in the lower right leg, for a long 
period of time. She was admitted to the hospital with 
a very definite condition of thrombo-phlebitis, evidenced 
by pain, swelling and inflammation in the entire right leg, 
including the knee area. 


At the time of admission the physicians could not 
readily determine the cause of the thrombo-phlebitis. It 
is certain that the plaintiff did not know the cause, and 
the record discloses, with certainty, that plaintiffs’ offered 
no evidence whatsoever as to the cause of the thrombo- 
phlebitis in the right leg. 


The plaintiffs’ entire position in this case is simple; 
that because a fracture was discovered, the cause of which 
she did not know, a jury should be allowed to guess the 
cause of the fracture merely upon the showing to those 
circumstances, plus the plaintiff’s testimony that during 
the surgical procedure she felt a click and was asked if 
the procedure hurt. 
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This is so obviously a medical question that requires 
expert testimony that it seems only necessary to record 
the following established facts: 


Having received the female plaintiff into the hospital 
with the history briefly hereinbefore related, suffering 
with a thrombo-phlebitis of the lower right leg, accom- 
panied by pain, swelling, and inflammation, including the 
area of the right knee, it became the medical problem of 
the defendant hospital and physician to treat the symp- 
toms for relief of the patient and to determine the cause 
of the condition existing upon admission. Plaintiff’s evi- 
dence disclosed what was done by the defendant hospital 
and defendant physician to fulfill that medical require- 
ment, namely: 


1. Bed rest and medication for pain. 

2. General medical observation. 

3. Examination by as vascular specialist when the 
bed rest and medical treatment had modified the 
symptoms in the right leg except in the knee area. 

4. Consultation among the physicians as to what fur- 
ther diagnostic procedures to follow. 

5. Determination to aspirate fluid from the knee joint 
capsule because underlying bone involvement was 
suspected. 

6. Surgical aspiration of the knee joint capsule fluid 
by defendant surgeon Inglehart and an assistant 
in the approved customary manner of procedure. 

7. Examination and interpretation of the content of 
the fluid aspirated. 

8. Judgment surgically and medically that the fluid 
indicated preexisting bone involvement. 

9. The decision and order to take X-ray pictures of 
the knee area to determine whether such preexist- 
ing bone involvement did exist as the cause of 
the thrombo-phlebitis. 

10. Examination of the X-ray pictures and determina- 
tion that there was a fracture which did cause the 
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thrombo-phlebitis which patient was suffering be- 
fore admission to the hospital. 

11. Proper and adequate treatment of the fracture, 
resulting in good, solid bony union. 


It must not be concluded that merely because plaintiff 
did not know she had a fracture, which caused the phle- 
bitis, which, in turn, required the hospitalization, means 
legally that jurors may guess as to what caused the 
fracture. 


The medical problem resting upon the defendants was 
to determine the condition with which plaintiff suffered 
at the time of admission and to treat the condition in 
conformity with accepted standards of practice. It should 
need no argument to accept the statement that bed rest 
and medication for the symptomatic pain was required 
and that observation and study to determine the cause 
of the thrombo-phlebitis was the precise problem resting 
with the defendants. The record shows by virtue of 
ample testimony in the plaintiff’s own case, without a 
scintilla of contradicting evidence, that the procedures 
followed were in keeping with customary standards of 
good practice in this jurisdiction; that the procedures 
enabled an accurate diagnosis of the cause of plaintiff’s 
thrombo-phlebitis and that after the cause, namely, the 
fractured condyle of the tibia, was discovered and deter- 
mined adequate and appropriate treatment of the frac- 
ture was conducted, and the fracture was healed. 


As said by this court in McCauly v. Moran, 95 US. 
App. D.C., 89-90 (head note) : 


“In action against doctor, absence of any evidence 
to show that doctor had failed to exercise that de- 
gree of care and skill ordinarily exercised by surgeon 
ee locality justified direction of verdict in favor of 

octor. 


And further: 


“We have examined the record and have reached 
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the conclusion that there was no evidence to show 
that the doctor had failed to exercise that degree of 
eare and skill ordinarily exercised by a surgeon in 
this locality. The Trial Court had no alternative but 
to direct a verdict in so far as the doctor was con- 
cerned.” 

All of the evidence in plaintiff’s case indicated pre- 
cisely that the defendant surgeon in this case, Doctor 
Inglehart, performed the surgical aspiration procedures 
required in a proper manner, and that said procedures 
could not possibly have caused plaintiff’s fracture. Plain- 
tiff’s evidence further proved that the procedures did de- 
termine the cause of plaintiff’s preexisting condition, and 
that when determined, in due course, the condition was 
properly treated and healed. 


So far as the case of the plaintiff against the defend- 
ant hospital, as distinguished from the defendant Doctor 
Inglehart, is concerned, the only point upon which there 
could be any further argument advanced by plaintiffs is 
the allegation of aggravation. This point may be viewed 
from one of two approaches: either negligently permitting 
walking without having first determined whether there 
was a fracture present or that it was negligence to permit 
walking in the treatment of the obvious thrombo-phlebitis. 


In either approach it would be necessary to prove that 
under the circumstances existing the hospital authorities 
failed to give the patient such reasonable care and atten- 
tion as the patient’s known condition required, and that 
the treatment of patient-plaintiff did not meet the degree, 
care, skill and diligence customarily exercised by hospitals 
generally in this community. 


Also, plaintiff would be required to prove that such 
failure of treatment actually caused and produced dam- 
aging results. 
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Nowhere in plaintiff’s case is there the slightest evi- 
dence that during the course of treatment of thrombo- 
phlebitis as existed in female plaintiff’s right leg that it 
was improper to have her walk in a therapy room in a 
walker. It is significant that in examination of plaintiffs’ 
expert witness, Doctor Engh, plaintiff’s counsel asked a 
quite lengthy hypothetical question but failed entirely to 
mention anything about the matter of plaintiff’s walking 
in the walker, and further failed entirely to touch upon 
the question of possible aggravation of the preexisting 
fracture; and failed in any manner whatsoever to touch 
upon the question of whether it was in keeping with 
proper treatment to permit walking in the walker in 
the presence of or as part of the treatment of thrombo- 
phlebitis. 

This court stated in Garfield Hospital v. Marshall, 92 
U.S. Apps. D.C., 239: 


“In general it is the duty of a private hospital to 


give a patient such reasonable care and attention as 
the patient’s known condition requires. The duty is 
measured by the degree of care, skill and diligence 
customarily exercised by the hospitals generally in 
the community and by the express or implied con- 
tract with the patient.” 

Examining the record of the testimony in evidence in 
plaintiffs’ case, we fail to find any direct evidence what- 
soever that defendants departed from the usual and cus- 
tomary standards of proper treatment to the plaintiff for 
the condition for which she was entered into the hos- 
pital. There is no evidence to challenge or contradict the 
testimony of plaintiff’s own witnesses that the thrombo- 
phlebitis of the right leg and knee area was caused by 
@ preexisting underlying bone involvement, which was 
determined by competent and adequate procedures to be 
a fracture of the mesial side of the internal condyle of 
the right tibia. There is utterly no evidence in plain- 
tiff’s case as to any other possible cause of the thrombo- 
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phlebitis; and the positive, affirmative competent evidence 
in plaintiff’s case denies that any of the procedures in- 
voked by the defendants could possibly have caused the 
fracture which was found to exist upon X-ray examina- 
tion. Plaintiff’s case is entirely devoid of any competent 
testimony or evidence to support the claim of aggrava- 
tion. 


CONCLUSION 


There being no evidence whatsoever in plaintiffs’ case 
that defendants in any manner violated or departed from 
the customarily accepted standards of practice in treating 
the condition for which female plaintiff was admitted to 
the hospital, and there being no evidence whatsoever in 
plaintiffs’ case to challenge the medical opinions advanced 
by plaintiffs’ own witnesses that the condition of thrombo- 
phlebitis, for which plaintiff was admitted to the hospital 
and treated by defendants, was caused by a preexisting 
underlying bone involvement, and there being an entire 
lack of evidence in plaintiffs’ case to support plaintiffs’ 
claim that the thrombo-phlebitis which existed upon ad- 
mission to the hospital was caused by some other condi- 
tion that the preexisting fracture and underlying bone 
involvement; and a complete failure of evidence in plain- 
tiffs’ case as to whether such fracture was or could be 
caused by the procedures and treatment administered by 
defendants, and a further complete failure of any evi- 
dence tending to prove plaintiffs’ claim of aggravation, 
the Trial Court did not err in directing a verdict in favor 
of both defendants, and accordingly, the directed verdicts 
should be affirmed. 


H. Mason WE tc, 

J. Harry WELcH, 

J. JOSEPH Bakss, 

Artur V. Butter, 
Investment Building, 
Washington, D.C. 
Attorneys for Appellees. 
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(i) 
QUESTION PRESENTED 
| 
Whether the trial court, in a medical malpractice case against 


a hospital and its agent physician, properly ruled at the conclusion of 
the plaintiffs’ case that plaintiffs had failed to make a prima facie 
showing of negligence, the plaintiffs' evidence having shown that the 
female plaintiff, a white woman then thirty-three years of age, was 
admitted to the hospital on July 21, 1949, fora condition diagnosed 

as an acute thrombo-phlebitis of the right leg, placed on bed rest 

for a period of six days to enable the fever to subside in said leg, 

then taken to the operating room where two resident physicians, in 
aspirating fluid from the right knee for admittedly diagnostic purposes 
only (which fluid was never pathologically examined) allegedly exerted 
more pressure than was reasonably necessary on said knee, while 
flexing same for such aspirating procedure, causing a sharp click, 
and instant pain in said knee (even though said knee was locally 
anesthetized), when, upon X-Ray at said hospital on J aly 28, 1949, 

it was first discovered that she had sustained a depressed fracture 

of the medial condyle of the right tibia, although there was no history 
of prior trauma, and that said right knee had been without pain prior 
to the Said aspirating procedure; and in addition thereto, evidence that 
an orderly of the said hospital, the day following said aspirating pro- 
cedure, had taken said female plaintiff to a therapy room and com- 
pelled her to walk on said fractured right leg for a period of time, 
ostensibly without responsible orders, thereby aggravating the fracture 
caused the day previous and retarding plaintiff's ultimate recovery. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit | 


No. 13, 670 


LAURA B. WELCH, et al, 
Appellants 
Vv. 


CENTRAL DISPENSARY & EMERGENCY HOSPITAL, Inc., 
A Body Corporate 
and 


DR. OTTO INGLEHART, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This is an appeal by Laura B. Welch, and her husband, Otis 
J. Welch, unsuccessful plaintiffs below, from the action of the United 
States District Court for the District of Columbia, in directing a 
verdict for the defendants at the close of plaintiff's evidence in an 
action for damages for negligence and medical malpractice App. 16). 


The United States District Court had jurisdiction of the original 
action under and by virtue of Title 11, Section 306, D. c. Code of 
Laws, 1951 Edition, as amended. 
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This Court has jurisdiction to review the judgment appealed 
from (which was a final judgment in the court below), under and by 
virtue of revised Title 28, Section 1291 and 1292, of the United States 


Code. 


The pleading showing evidence of the jurisdiction is the Com- 
plaint. (App. 1). For the purpose of this brief, the parties will be 


referred to as in the court below. 


STATEMENT OF THE CASE 

The plaintiffs are wife and husband respectively, married to 
each other for over twenty years, and are residents of Prince 
| Georges County, Maryland. On July 21, 1949, at which time the 
wife was thirty-three years of age, she suffered a second attack of 
phlebitis of the right leg, and due to the absence of her family 
physician, Dr. Julius Kauffman, and on the advice of one Dr. Albert 
Roth (another local doctor who was supposedly handling Dr. Kauffman's 


| practice during his absence on vacation), she was admitted to the 


Emergency Hospital on arrangements made with said hospital by the 
‘Maryland Vocational Rehabilitation Bureau. Her admission was on 
July 21, 1949, she having been transported to the hospital by her 
husband. 


On admission, she was examined by the admitting physician, 
Dr. Hawfield, and it was decided to place her on bed rest for a period 
of time to permit the fever in the right leg to subside, the admitting 
diagnosis being that of acute thrombo-phlebitis. She remained on such 
bed rest for a period of six days, during which time she was examined 
by one or more of the resident physicians, particularly a Dr. Newman, 
who took a history from her, and Dr. Otto Inglehart, another resident, 
anda Dr. Veal and a Dr. Shadid, the latter two being vein specialists. 
| Dr. Newman was originally named as a party defendant in this action, 
but was never served with process due to his having left the city. 
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During this six day period of bed rest, the right leg was kept in 
a "cradle", but no medication was given plaintiff, nor were any X-Rays 


of the right leg made. 


On July 27, 1949, she was taken to the operating room, where, 
after the administration of a local anesthetic into the knee cap, Drs. 
Newman and Inglehart, in the presence of two nurses, attempted to 
aspirate fluid from the knee-cap, which was done for the admitted 
purpose of making a pathological diagnosis of said fluid to determine 
the cause of the fever and swelling of the leg. According to the plain- 
tiff Laura Welch, the patient, it was Dr. Inglehart who pressed on her 
knee while Dr. Newman worked around with the needle to aspirate the 
fluid. However, according to Dr. Inglehart, who was called by 
plaintiffs as an adverse witness, it was Dr. Newman who exerted the 


pressure (App. 97). 


Plaintiff testified that during the aspirating procedure, the 
doctors would elevate the right knee, then flex same downward to the 
table, and that after the fourth such elevation and downward flexion, 
they all the while exerting pressure on her knee, she felt a sharp 
pain coincident with a "click ", "like the click of a bottle" (App. 27), 
which she heard, and upon telling the doctors of this, after Dr. 
Inglehart had asked her "if she felt anything then", Dr. Inglehart 
said -- "Well, we are not going to work on you anymore. We are 
going to X-Ray you tomorrow morning."" Whereupon both doctors 
started laughing, and Dr. Inglehart said: "Well, you can blame that 
pain on Dr. Newman." | 


She was thereupon taken back to her bed in the ward, -and about 
an hour later, a colored orderly in a white uniform came into the ward, 
asked if there was a phlebitis patient there, and she being the only 
patient with that condition there at that time, said orderly took her, in 
a wheel-chair, down to a therapy room about twenty feet Square, and 
compelled her to walk, in an iron stroller, the length of said room 
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three or four times, until she complained of the pain, whereupon she 
"was taken back to her ward. 


On her return to her ward, Drs. Hawfield and Inglehart were 
there, and when Dr. Hawfield asked her where she had been and she 
informed him, he replied that she was not supposed to go down and 
_walk in the walker, that they had no orders for same, whereupon he 
told her that her knee was fractured. When plaintiff turned to Dr. 
Inglehart and asked how that had happened, Dr. Inglehart would not 

talk to her, but left the room. (App. 33) 


X-Rays taken on July 28, 1949 at the hospital showed a de- 
pressed fracture of the medial condyle of the right tibia. 


She was then obliged to remain in bed, with the right knee in 
what is known as a "pillow splint" for several days, thereafter coming 
under the care of a Dr. Mitchell, an orthopedic physiciam at the said 
hospital, who ultimately immobilized the leg in a plaster cast, where- 
: upon the patient was discharged. After wearing the cast for a month, 
she returned as an "out-patient" five or six times, on which visits 

no therapy was resorted to, other than telling her to swing the leg 
back and forth and to use hot compresses on it. 


She never came under the care of Drs. Inglehart or Newman 
again, after Dr. Mitchell had taken over. 


Plaintiff denied having sustained any fall, shock or other 
trauma prior to her having entered the hospital, and in this was 
corroborated by her husband. 


Plaintiffs called Dr. Julius Kauffman and Dr. Albert Roth to 
develop and show plaintiff's prior physical health, and certain X-Rays 
taken shortly prior to her admission to Emergency Hospital, at the 
Prince Georges County Hospital, were offered, to show that plaintiff 
had no complaints referrable to her right knee, prior to said ad- 
-mission. 


- — mee 
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Plaintiffs also called, as adverse witnesses, Drs. Hawfield, 
and Inglehart, and although there were many conflicts in their testi- 
mony with that of plaintiffs, such conflicts should have been resolved 
by the jury. : 


As a matter of fact, this case had been tried once before, before 
Judge Jennings Bailey and a jury, in May, 1954, resulting in a jury 
verdict for the plaintiffs of $5100.00. However, Judge Bailey, on 
motions of the defendant, thereafter denied their motion for judgment 
notwithstanding the verdict, but granted their motion for new trial, 
stating - "I am satisfied that this leg could not have been broken as 
claimed by the plaintiff." And in denying defendants' motion for judg- 
ment notwithstanding the verdict, he stated - "As I said before, I think 
there was evidence to go to the jury, etc." (App. 15) : 


However, Judge Bailey refused to re-hear the case, contrary 
to a motion adopted by the U.S. District Court in executive session 
on February 8, 1954 to the effect that if a new trial be granted in 
any case it shall be rescheduled before the same judge for retrial. 


(See letter in Record to Assignment Commissioner). — 


And due to the illness of the original trial counsel for the 
defendants, John R. Daily, Esq., the matter awaited re-trial pending 
Mr. Daily's recovery, which unfortunately did not come to pass, where- 
upon another member of his firm had to familiarize himself with the 
case, and Said retrial did not take place until October, 1956, resulting 
in the directed verdict which is the basis of this appeal (App. 16). 


STATEMENT OF POINT ON APPEAL — 

The trial court erred in directing a verdict for the defendants 
at the close of plaintiffs’ case, thereby holding that there was no 
triable issue of fact herein, especially when plaintiffs’ had made out 
a prima facie case in chief sufficient to put the defendants to their 
defense, if they had one. | 
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SUMMA RY OF ARGUMENT 

In hospital negligence and medical malpractice cases involving 
no highly specialized subjects of medicine, such as cancer, multiple 
sclerosis, heart diseases, etc., and involving treatment or lack of 
treatment for simple ailments or traumatic injuries of which laymen 
have general knowledge, a court or jury need not depend on expert 
evidence to reach a conclusion as to the presence or absence of 
negligence in a given case, but may draw their own reasonable in- 


ferences from the facts admitted into evidence. 


ARGUMENT 
As to those malpractice cases involving a highly specialized 
Subject of medicine, this court, in Kasmer v. Sternal, 83 U.S. App. 
D.C. 50, 165 F. 2d 624, in denying a recovery in a cancer case 
against a dentist, stated: 


"All that we hold is that the record is wholly and entirely 
devoid of any evidence on which a jury could reach a con- 
clusion that anything done by defendant actually caused 
plaintiff's cancer, and hence that in telling the jury they 
might find that defendant caused the cancer, the court 
erred. The rule which we invoke in this respect is 
particularly applicable where, as here, the subject 
matter of the controversy is the highly specialized 
subject of cancer, as to which laymen have no know- 
ledge and as to which both court andjury must depend 

on expert evidence. * * * * *" (Emphasis ours) 





| However, where the evidence in this case shows that this 
patient entered the defendants" hospital as a patient suffering with 
a case of acute thrombo-phlebitis, with a history of no trauma, 

| shock, or fall, and is discharged as an orthopedic patient with a 
fractured knee, it does not take much of an inference to establish 
the fact that such injury must have occurred through the negligence 
of someone in the hospital or its employ. 
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This court has held, in Christie v. Callahan, U.S. App. D.C. 
133, 124 F.2d 825: 


"Malpractice is hard to prove. The wages has all 
of the advantage of position. He is, presumably, an 
expert. The patient is a layman. The physicial knows 
what is done and its significance. The patient may or 
may not know what is done. He seldom knows its 
significance. He judges chiefly by results. The 
physician has the patient in his confidence, disarmed 
against suspicion. Physicians, like lawyers, are 
loath to testify that a fellow craftsman has been 
negligent, especially when he is highly reputable 

in professional character, as are these defendants. 

In short, the physician has the advantage of eater 
and of proof." 

This patient had no idea as to what was being done to treat her 
phlebitis. After six days of bed rest, all she knew was that a specimen 
of the fluid in her leg and knee was to be extracted for diagnostic 
purposes. This aspirating procedure is no highly technical operation, 
requiring superior skill in surgery. Doubtless an interne, or even a 
registered nurse, could have performed same. But as a result of a 
simple aspirating procedure one can not usually expect to sustain a 
broken bone, and such result is not the usual result of such a simple 


procedure. 


This court, in a long line of cases, culminating q Goodwin v. 
Hertzberg, 91 U.S. App. D.C. 385, 201 F.2d 204, has held that 
generally, direct and positive testimony of specific acts of negligence 
is not required in a malpractice action, and that in such an action the 
facts alone may prove negligence, and, if so, it is unnecessary to 
have expert witnesses. 7 


See also: Crist v. White, 62 App. D.C. 269; 66 F.2d 795; 
Grubb v. Groover, 62 App. D.C. 305, 67 F.2d 511; Weisenberg v. 
Hazen, 63 App. D.C. 398; 73 F.2d 318; Byrom v. Casualty Hospital, 
78 U.S. App. D.C. 42; 136 F.2d 278; Teichman v. Parrish, 81 U.S. 


App. D.C. 217; 157 F.2d 75; Chambers v. Tobin, 92 v. S. App. D.C. 
274; 204 F.2d 732. 
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In all of the foregoing cases, the evidence was submitted to 
the jury for its determination as the sole triers of the fact, as to 


the existence of negligence. 


It is odd that in the instant case, one judge of the trial court 
(at the first trial hereof), of longer experience and certainly of equal 
ability, specifically held that there was evidence to go to the jury 
(App. 15). It is of course unfortunate that he disagreed with the jury, 
after having submitted that first trial to the jury under full and 
appropriate instructions, and granted a new trial thereof. As to such 
action in granting a new trial plaintiffs are remediless, same not being 
a final judgment, and subject to review only as an abuse of discretion, 
which is difficult to prove. 


However, the second trial, which was longer, fuller, and 
involved additional evidence, certainly raised the same issues, made 
a stronger case for submission to the jury, yet the second trial judge 
resolved all issues against the plaintiffs, in effect holding that no 
prima facie case had been made. 


CONCLUSION 
In conclusion, and in view of the foregoing authorities and 


_ argument, it is respectfully submitted that the District Court erred 


_in directing a verdict for the defendants at the close of the plaintiffs' 
_ case; and that accordingly, such judgment should be reversed, and the 
-case remanded for trial on the merits and submission to a jury; or in 
_ the alternative that the original verdict and judgment of the first jury 
be reinstated. 

Respectfully submitted, 


EARL H. DAVIS, ESQ., 
210 C Street, N. W. 
Washington 1, D. C. 


JOSEPH D. MALLOY, ESQ., 
Woodward Building ~ 
Washington, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA — 


503 [Filed October 3, 1951] 


LAURA B. WELCH 

and 
OTS J. WELCH, 
Marlboro Gardens Apartments, 
5900 Marlboro Pike, 
Hillside, 
Maryland. 

Plaintiffs 


Vv. 


CENTRAL DISPENSARY & EMERGENCY 


HOSPITAL, Inc., 
A Body Corporate, 
1711 -19 New York Ave., N. W. 
Washington, D. C. 


and 


DR. OTTO INGLEHART, 
(Resident-Interne), 

% Emergency Hospital 

1711 New York Ave., N. W. 
Washington, D. C. 


and 


DR. LEWS B. NEWMAN, 
(resident-interne), 

% Emergency Hospital, 

1711 New York Ave., N. W. 
Washington, D. C. 


Defendants 


Rm ee a a a a a a a a a a a a a a a a a ee ee ee ee ee ee ee ee ee ee ee” 


CIVIL ACTION 


No. 4136-'51 


2 
COMPLAINT 


Damages for Professional Negligence, Malpractice, and 
Expenses, etc., in connection therewith. 

(1) This Court has jurisdiction of the subject matter hereof, 
by virtue of Title 11-306, D. C. Code of Laws, 1940 Edition, as 
amended, and for the further reason of the diversity of citizenship of 
the parties litigant hereto, and the fact that the relief herein sought 
exceeds the sum of $3,000.00. 

{2} The plaintiffs are wife and husband respectively, are both 
adult citizens of the United States, and residents of the State of Maryland, 
and bring this action in their own individual rights. 

(3) The defendant, Central Dispensary & Emergency Hospital, 
Inc., is a body corporate, chartered by Act of Congress, organized 
and doing business under and by virtue of the laws of the District of 
Columbia, as a hospital, with its principal office and place of business 
at 1711-19 New York Avenue, Northwest, in the District of Columbia, 
and is sued herein in its own right. 

(4) The defendants, Dr. Otto Inglehart and Dr. Lewis B. 
Newman, are both adult citizens of the United States, residents of the 
District of Columbia, engaged in the general practice of medicine as 
resident physicians and internes at the aforesaid Emergency Hospital, 
-and are sued herein in their own right, and as the agents of the corporate 
defendant. 

(5) Before, and at the time of the committing of the grievances 
hereinafter complained of, the defendants, Otto Inglehart and Lewis B. 
Newman, professed and held themselves out to the public and to the 
_ plaintiffs, as physicians and surgeons and practitioners of ordinary 
skill and ability, and were then and there exercising and carrying on 
the art and profession of physicians and surgeons at and in the aforesaid 
Central Dispensary & Emergency Hospital, Inc., at which institution 


they were both residents and internes. 
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(6) On, to-wit, July 23, 1949, the female plaintiff, Laura B. 
Welch, had been and was a patient at the said Central Dispensary & 
Emergency Hospital, Inc., a body corporate, having been sent to said 
hospital by her Maryland physician for treatment of a blood clot in her 
lower right leg. While such patient at the hospital of the corporate 
defendant, the said Otto Inglehart and Lester Newman, interne-physicians 
employed by the said defendant hospital, and in their own capacity, and 
on behalf of the said corporate defendant, negligently, carelessly and 
unskillfully, and with gross negligence, examined and treated the said 
plaintiff; and while treating the plaintiff's right leg for the said blood 
clot condition, they negligently and carelessly, while injecting needles 
into the right knee of plaintiff and pressing thereon to aspirate fluid 
from the said right knee, exerted so much pressure to said knee as to 
fracture the right patella, or knee cap, which had theretofore been 
intact. That the said doctors thereupon immediately ceased treating 
the blood clot condition, and upon the taking of X-Rays later, the 
fracture of the right patella was confirmed. : 


(7) As adirect result of the defendants' negligence, the female 
plaintiff was obliged to remain in the said hospital for a long period of 


time, and to seek and obtain competent medical and surgical care 
and attention to undo the negligent work of the said defendants, and to 
undergo further surgery, orthopedic treatment, X-Ray treatment and 
hospitalization; and she suffered and continues to suffer great mental 
and physical pain and anguish; and has been left with a permanent 
impairment in the full use of the said right knee; and she has suffered 
and sustained a severe shock to her nervous system. | 

(8) As adirect result of the defendants’ negligence, as 
aforesaid, Otis J. Welch, husband of the female plaintiff, has been 
and will be in the future, put to great expense for the necessary medical, 
surgical, nursing, X-Ray and hospitalization expense to cure his said 
wife and alleviate her suffering from said injuries, and allied expenses 
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in connection therewith, such as drugs, appliances and medicines; he 
has been obliged to employ help to aid his wife in her usual domestic 
duties which she had performed prior to said injuries herself; and he 
lost and continues to lose her society, companionship and consortium, 
due to such negligence of the defendants, as aforesaid. 

WHEREFORE, the premises considered, the plaintiff Laura B. 
Welch, brings this action, and demands judgment against the said 
defendants in the full sum of Fifty Thousand dollars ($50,000.00), besides 
the costs hereof; and 

WHEREFORE, the plaintiff, Otis J. Welch, brings this action, 
and demands judgment against the said defendants, in the full sum of 
Fifteen Thousand dollars ($15,000.00), besides the costs hereof. 


DAVIS & HARTH, 
By /s/ Earl H. Davis, Esq. 


*x* kK * 
and 


/s/ Joseph D. Malloy, Esq., 


* * 


Attorneys for Plaintiffs. 


DEMAND FOR JURY TRIAL 


Plaintiffs demand a trial by jury of 
of all issues in the above action. 


/s/ Earl H. Davis 
Of Counsel for Plaintiffs. 


906 [Filed October 29, 1951] 


ANSWER OF CENTRAL DISPENSARY & EMERGENCY 
HOSPITAL AND OTTO INGLEHART, TO COMPLAINT 
FOR NEGLIGENCE, MALPRACTICE AND EXPENSES, 
ETC. , IN CONNECTION THEREWITH 


The Central Dispensary & Emergency Hospital, Inc. , a body 
corporate, and Dr. Otto Inglehart, by their attorneys, Welch, Daily & 
Welch, for answer to the complaint, say as follows: 
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First Defense ! 
The complaint fails to state a claim against these defendants upon 
which relief may be granted. : 
Second Defense: 3 
Defendants admit the allegations in Paragraphs Two (2), Three 
(3) and Four (4), except that Dr. Lewis B. Newman was a resident 
interne or agent of defendant Number One as stated in Paragraph 
Four (4). Defendant Inglehart admits the allegations in Paragraph 
Five (5); defendants admit the plaintiff was a patient of the hospital, but 
deny the other allegations in Paragraph Six (6), especially denying 
negligence in the treatment and care of plaintiff; defendants are without 
information sufficient to form a belief as to the truth of the allegations 
as to injury and loss contained in Paragraphs Seven (7) and Eight (8) and 
deny each and every other allegation not herein specifically admitted 
and further deny that plaintiff was injured as alleged. | 
Third Defense | 
Defendants state that plaintiff's injuries, if any, were a result of 
som ehing over which they had no control, but of which plaintiff had 
full knowledge from previous medical history. | 
Fourth Defense 


Defendants aver that in aspirating the knee due care was used and 


the treatment rendered plaintiff was in accord with approved practice 
of hospitals and their employees in the District of Columbia. 


WELCH, DAILY & WELCH 


By: /s/ JohnR. Daily 

Attorneys for Defendants 
Central Dispensary & Emergency 
Hospital, Inc. * * * 


[CERTIFICATE OF SERVICE ] 
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513 [Filed May 6, 1954] ORDER 


GRANTING MOTION TO AMEND COMPLAINT TO CONFORM 
TO THE PRE-TRIAL ORDER & EVIDENCE 


Upon the oral motion of the plaintiffs, through counsel, for 
leave to amend their complaint herein, to conform to the pre-trial 
order and the evidence, so as to allege negligence upon the corporate 
defendant, acting by and through its agent, servant or employee, an 
orderly, in mistakenly placing the female plaintiff in a mechanical 

walker, in the presence of the fracture of the right tibia, thereby 
aggravating same and retarding its recovery, it is by the Court, 

ORDERED, that the plaintiffs' Motion for leave to thus amend 

their Complaint, be, and the same hereby is, granted, and the 
complaint is hereby amended accordingly. 


BY THE COURT, 


DATED: May 6, 1954. /s/ Jennings Bailey 


SEEN: Judge 


/s/ Jom R. Daily 
Of counsel for Defendants. 


/s/ Earl H. Davis 
Of counsel for Plaintiffs. 


[Filed May 6, 1954] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 3rd day of May, 
1954, before the Court and a jury of good and lawful persons of this 
_ district, to wit: 


Edward A. Balkner Bertha M. Newsome 
Vera M. MackKriill Marshall Jackson 
John D. Fleetwood George A. Watson 
Martin Goerl ! Mathilda M. Botsford 
Florence E. Pemberton Mary V. Kingsbury 
Edna P. Hulett John H. Waters 
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who, after having been duly sworn to well and truly try the issues 
between Laura B. Welch and Otis J. Welch, plaintiffs and the Central 
Dispensary & Emergency Hospital, Inc., A Body Corporate, and Dr. 
Otto Inglehart, defendants, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 6th day of May, 1954, 
that they find the issues aforesaid in favor of the plaintiffs and that 
the money payable to them by the defendants by reason of the premises 
is the sum of four thousand dollars($4, 000.00) to Laura B. Welch, 
and the sum of one thousand dollars ($1,000.00) to Otis J. Welch. 
They further find the issues aforesaid in favor of the plaintiff Laura B. 
Welch and that the’ money payable to her by the Defendant Central 
Dispensary & Emergency Hospital, Inc., a Body Corporate, by reason 
of the premises is the sum of one hundred dollars ($100. 00). 

Wherefore, it is adjudged that the said plaintiff Laura B. Welch 
recover of the said defendants the sum of four thousand dollars 
($4, 000. 00) together with costs; it is also adjudged that said plaintiff 
Otis J. Welch recover of the said defendants the sum of one thousand 
dollars ($1,000.00) together with costs; it is further adjudged that 
said plaintiff Laura B. Welch recover of the defendant Central 
Dispensary & Emergency Hospital, Inc., a Body Corporate the sum of 
one hundred dollars ($100.00) together with costs. | 


HARRY M. HULL, Clerk 
By /s/ Anne W. Lyddane 


By direction of 
Judge Jennings Bailey 
(n) 


515 [Filed May 17, 1954] 


MOTION FOR NEW TRIAL, OR, IN THE ALTERNATIVE, 
FOR JUDGMENT NON OBSTANTE VEREDICTO 


Now come the defendants and move the Court for a new trial, or, 
in the alternative, for judgment non obstante veredicto, in the above- 
entitled cause, and for reasons therefor show to the Court: 

(1). That the verdict is contrary to the law. 

(2). That the verdict is contrary to the evidence. 

(3). That the verdict is contrary to the weight of the evidence. 

(4). That the verdict is not sustained by the evidence. 

(5). The Court erred in submitting to the jury the suit against 
Dr. Inglehart and the hospital (no contention is made with reference to 
the verdict obtained against the hospital in the sum of One Hundred 
Dollars ($100. 00). 


WELCH, DAILY & WELCH 
By: /s/ JohnR. Daily 


Attorneys for defendant 
x * * 


[CERTIFICATE OF SERVICE] 


490 [Filed January 14, 1957] 
Washington, D. C., 
Tuesday, May 25, 1954 
The above-entitled matter came on for hearing on motion for new 
trial before the HONORABLE JENNINGS BAILEY, United States 
District Judge at 10:00 o'clock a. m. 
APPEARANCES: 
On behalf of the Plaintiffs: 


DAVIS & HARTH 
by EARL H. DAVIS, Esq. 
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On behalf of the defendants: 
WELCH DAILY & WELCH 
By JOHN R. DAILY, Esq. 
491 PROCEEDINGS | 
THE DEPUTY CLERK: Welch vs. Central Dieneniaey 
Emergency Hospital. 
MR. DAILY: Ready. 
MR. DAVIS: Ready. : 
MR. DAILY: [If Your Honor please, this is a motion for a new 


trial or in the alternative for a motion n.o0.v. | 

If Your Honor pleases, in this particular case, I have tried 
many of these malpractice cases as Your Honor knows, and if I ever 
felt confident of winning a case I certainly felt confident of winning this 
one. I could have secured and paraded before the Court any number 
of doctors who would have testified that the fracture in this particular 
instance could not possibly have occurred as a result of the aspiration. 
However, I was informed by counsel that they were producing no 
physician whatsoever, and I relied on Dr. Peterson and Dr. Inglehart. 
If I was remiss in producing doctors, that of course is my error. 

However, in connection with the law in these particular cases, 
as Your Honor well knows, the burden of proof is upon the physician 
or upon the plaintiff -- 

THE COURT: Mr. Daily, I think there was evidence to go to the 
jury, on your motion for a directed verdict. | 

492 Iam more particularly concerned with your motion for a new trial. 

MR. DAILY: Oh, Isee. In connection with that phase, I think 
there definitely was evidence on the plaintiff's part in: this particular 
case of perjury. 7 

If you will recall the plaintiff testified in response to questions of 
counsel that she had an excuse as to why this syphilitic condition was 
not disclosed to the hospital. That is, that she was treated by some 
doctor prior to her admission to the hospital. That was in 1948, 
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as I recall. Counsel argued to the jury that the injection of penicillin 
was a cure for the disease, and she felt that she was cured. However, 
in the hospital record which was part of the case, and was read to the 
jury, it says: 

"On July 28, 1949, Kahn came back 4-plus today and 

patient when confronted with that fact now tearfully 

admits that she had a positive blood test in May and 

also a positive spinal test in the latter part of May, 

and Dr. Julius Kaufman caring for her then told her 

that the collapse in her feet might be due to syphilis. " 

Then, as I recall, the testimony of Dr. Peterson in which he read 

from his report and also testified was: 

"No deep reflections were obtained. Patient states 
that she has normal sensation. She states that she 
has had blood tests in the past, but on repeated 
questions states that blood tests were alright, and 
that she has had no other treatment." 

That report was made in August, 1953, which is evidently made 
for the purpose of getting the jury to believe that she had been cured by 
the treatment of Dr. Kaufman; and yet after that treatment a blood 
test taken in the hospital of which she was fully aware of in July 1949 
showed the condition still to exist, and in August of 1953 she told Dr. 
Peterson that she had the blood tests and they were all negative. 

Now, in connection with the damages in the case, I take it that 
Your Honor doesn't want me to argue the facts as to the impossibility 
of this fracture occurring from -- 

THE COURT: No, I don't think you need argue that. 

MR. DAILY: With respect to the damages, Dr. Wood's report 
was to the effect that this woman's condition was caused entirely by 
the foot. This as you recall was a charity case. The husband in 
this instance had absolutely no expense, yet the jury awarded a 
thousand dollars insofar as he was concerned for injuries that long 


before existed. 
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With regard to the element of damages in this particular case, as 
testified to by the doctors, the condition was due to the fact that this 
was a pathological fracture. All of the injuries that she complained of 
were as a result of the condition that existed because of the syphillitic 
condition that preexisted; and apparently as Dr. Peterson testified this 
woman was swaying because of that condition. The need for crutches 
to balance hereself was because of that condition, a neurological 
condition that existed as a result of the syphillitic condition of which 
he had no knowledge when he made his report. It was not until that 
information was put into a hypothetical question that he expressed the 
opinion that this was a pathological fracture and caused by the 
syphillitic condition; and that it could have occurred without the woman 
being aware that the fracture had occurred. | 

I respectfully submit that in all of the testimony, the woman's 
own testimony herself, there is nothing expressed by her in which she 
stated that she felt this thing break. She felt a pain, that is true, but 
that may have been by the injection of the needle, and she heard a 
click, but there is nothing in the testimony of the plaintitt herself that 
this fracture did occur. 

Under all of the evidence, I respectfully submit that it was just 
a physical impossibility for this fracture to have occurred in the 


treatment that was rendered. I state again I was so pos itive of winning 


this case that -- ; 

THE COURT: You never can be sure, Mr. Daily. 

MR. DAILY: I realize that. I have won and I have lost some and 
I have taken them, both wins and losses, in good grace. But I can tell 
Your Honor that I was sick when I left this courtroom after the jury 
deliberated that long. 

THE COURT: I am afraid that I cannot take al sickness into 
consideration. 

MR. DAILY: No, I mean sick at heart, not phys ically sick. 
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THE COURT: Yes. 

MR. DAILY: And I feel that the verdict in this case was due to 
Sympathy; they had no evidence upon which they could render a finding. 
_And I feel that under the circumstances in this particular case, that a 
new trial should be granted. I feel that it was due to prejudice, passion 
and sympathy for the woman that was exhibited, her being on crutches 
during this entire trial, and the crutches of course were due to the 
- condition of the foot which was never touched or treated by neither the 

hospital nor the doctor. We have a young doctor here who is now 
burdened with a judgment. As Judge Taft said in Ewing v. Goode: 

"Few would be courageous enough to practice the 
healing art --" 

THE COURT: I cannot take that into consideration. 

MR. DAILY: I realize that the Court has that duty, but Iam 
merely stating the expression that is cited in the case of Ewing v. Goode 
in 78 Fed at 443. Iam prepared to argue and my motion contains the 
| evidence that was submitted and the impossibility of this fracture having 
occurred as a result of anything that the doctor did. 

THE COURT: You may argue that. 

MR. DAILY: I feel that this is a type of case that certainly some 
doctor would have to be presented to show that a fracture of the type 
exhibited in the X-ray and demonstrated on the board could have 
resulted as a result of this treatment, and I respectfully submit that 
the absence of evidence in that particular line should prevail upon the 
Court to grant a new trial. 
| MR. DAVIS: If the Court please, Mr. Daily has filed in 

connection with his motion his points and authorities. Nowhere in the 
points submitted in support of the motion does he make any 
complaint of any alleged excessiveness of the verdict. I will take them 
up in inverse order. In point number 5 he claims Your Honor erred 
in submitting to the jury the suit against the doctor and the hospital, 
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and in parenthesis he says: "No contention is made with reference to 
the verdict obtained against the hospital in the sum of One Hundred 
Dollars." i 

Now it may be as Mr. Daily just stated that he was so confident 
of winning this case before the jury that he failed to make any objection 
whatsoever to the written form of interrogatories submitted to the jury 
by Your Honor's clerk. He wrote out the three questions. No question 
was made or any question made by Mr. Daily at that time. He makes 
no complaint about the $100 verdict. He says that can stand. If the 
$100 verdict can stand certainly the $5,000 verdict could stand. 

Now he says that the verdict was activated or prompted by 
Sympathy due to the fact that the plaintiff was on crutches during the 
entire trial, and that that condition was due to the condition of the foot. 
Why her own doctor, Dr. Wood testified that she used the crutches due 
to the instability of the knee. I submit that because Mr. Daily didn't 

parade a number of doctors here to prove that this fracture could 
not have happened as the result of this aspirating procedure, we can't 
decide cases on what was not presented. We have got to decide them 
on what was presented, and this is exactly the type of case that the 
Court of Appeals had in mind in the Christie v. Callahan case in which 
they reiterated the old Sweeney v. Irving. Iam reading now from 
page 136 of Volume 75: 

"There are cases in which the result of medical or 
surgical treatment considered in the light of the 
circumstances attending and following it may warrant 
an inference of negligence." : 

Now we don't claim that the aspiration of this fluid from this 
woman's knee caused the fracture. It was the exertion of pressure in 
the aspirating procedure that caused the fracture. If Your Honor 
recalls the evidence a short time ago she was admitted with a condition 
of acute thrombophlebitis. She had no fracture at that time. She was 
hospitalized for six days as a bed rest patient; then taken to surgery 
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_where these two doctors, one of whom was not even produced to testify, 


Dr. Newman, assisted in this aspirating procedure. The 


plaintiff's testimony on that was explicit that during the course of that 
_ procedure she heard this sharp snap and immediately evidenced the 


expression of pain when the defendant Dr. Inglehart asked if she felt 
that, and when she said she certainly did, he said, "blame it on him," 
pointing to Dr. Newman. 

I submit that the result, going in with a perfectly good knee 


except with the condition of phlebitis, and coming out as an orthopedic 


patient certainly raises an inference of negligence from which this 


jury could judge the circumstances and the results. The same thing 
occurred in the case of Byron'v. Casualty Hospital. And incidentally 
on this point Your Honor knows that Mr. Daily's firm is more or less 


a specialist on malpractice cases. In his memorandum he has not 


cited any cases in which the Court of Appeals have ruled against this 


_very contention. But in the Byron v. Casualty Hospital case, 1943 case, 
reported in 78 U. S. Appeals, they again reiterate from the Christie 


500. 


Callahan case in this language in a per curiam opinion: 

"Unquestionably only experts are qualified to express 

an intelligent opinion as to what constitutes the proper 
method of treatment of a serious bone injury. But that 
their evidence should be accepted in exclusion of other 
evidence of conditions and results is contrary to the 
applicable rule both in this jurisdiction and elsewhere." 

And in the latest case which Mr. Daily has not cited, Goodwin v. 


Hertzberg in 91 Appeals -- 


THE COURT: I tried that case. I am very familiar with it. I 
was reversed in that case. 
MR. DAVIS: I think if I were defending a case such as this with 


_ the serious nature of this woman's injuries, the fact that she has had 
this condition over a period of five years, the amount of the verdict 
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bespeaks a win for the defendant, I believe. There is certainly no claim 
in the motion that this verdict was excessive. It was fully, capably and 
properly tried, submitted to the jury under full and proper instructions. 

I respectfully submit that a new trial would not accomplish any 
different result with the exception of a possibly higher verdict. I 
Submit to avoid the expense and the attendant delay to all parties, the 
judgment should be entered on the jury's verdict, and a motions 


denied. 

THE COURT: Iam satisfied that this leg could not have been 
broken as claimed by the plaintiff. The verdict in my mind is SO 
contrary to the weight of the evidence that it should be set aside; both 
verdicts, one in favor of the housewife, and one in favor of the husband; 


and a new trial granted. 

As I said before, I think there was evidence to go to the jury, and 
a motion for a judgment notwithstanding the verdict is overruled, but 
the motion for a new trial is granted. 

MR. DAVIS: May I ask the Court at this time to heapouid the 
records of Emergency Hospital in this case? I would like them 
impounded until we can have a new trial. Mr. Daily had them. 

MR. DAILY: I don't have them. They were sent back. I have 
photostatic copies that were made. 

THE COURT: They will not be impounded. I don’ t think I have 
the power to impound them. ! 

MR. DAILY: I will certainly see that they are preserved. 


[Filed June 3, 1954] 
ORDER 7 
Upon consideration of the motion filed herein and oral argument 
thereon for a new trial, or in the alternative, fora judgment non 
obstante veredicto, it is by the Court this 3rd day of J une, 1954; 
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ORDERED, that the judgment entered herein be vacated and set 
aside. Further, that the motion for judgment non obstante veredicto 
be denied, but the motion for a new trial be and the same is hereby 
granted. 

/s/ Jennings Bailey 
Judge 
[SERVICE ] 


518 [Filed October 8, 1956] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 4th day of October, 
1956, before the Court and a jury of good and lawful persons of this 
district, to wit: 


James B. Waters, Jr. Robert W. Sterling 
Thomas P. Ricketts Alfred W. Clark 
Fletcher M. Morton Mrs. Celia H. Suthard 
Miss Dorothy M. Jahn Mrs. Sophie D. Wahl 
James A. Sevcik Mrs. Alfred L. Pitts 
Irvin F. Peak Leonard H. Biscoe 


who, after having been duly sworn to well and truly try the issues 
between Laura B. Welch and Otis Welch, plaintiffs and Cent. Disp. 

& Emergency Hosp. and Otto Inglehart, MD, defendants and after 

this cause is heard and given to the jury in charge, they upon their 
oath say this 8th day of October, 1956, that they find for the defendants 


against said plaintiffs, by direction of the Court. 
WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendants go hence without day, be for nothing 
held and recover of plaintiffs his costs of defense. 


HARRY M. HULL, Clerk 


By /s/ Wm. U. Collins, Jr. 
Deputy Clerk. 
By direction of 


Judge RICHMOND B. KEECH 
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519 [Filed November 7, 1956] 
NOTICE OF APPEAL | 

Notice is hereby given this 7th day of November, 1956, that 
Laura B. Welch and Otis J. Welch, plaintiffs in the above action, 
hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 8th day of 
October, 1956, in favor of the defendants, Central Dispensary & 
Emergency Hospital, Inc., a Corporation, and Dr. Otto Inglehart, 
against said plaintiffs, by direction of the trial judge. | 


/s/ Earl H. Davis 
/s/ Joseph D. Malloy 


* * * 


Attorney for Plaintiffs 


H. MASON WELCH, Esq., 


Attorney for Defendants 
* *k * 





Washington, D. C., 
Thursday, October 4, 1956 
This action came on for trial at 11:20 a.m. today, before Judge 
. RICHMOND B. KEECH and a jury. 
* * * * 
LAURA B. WELCH, 
one of the plaintiffs, being first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Mrs. Welch, will you state your full name to the Court and the 
jury, please. A. Laura B. Welch. 
Q. Where do you live?’ A. 1507 - 59th Avenue, Hillside, Mary- 
land. 
* * * * * 
Mrs. Welch, how old are you at the present time? A. 40. 
Are you married? A. Yes. 
What is your husband's name? A. Otis J. Welch. 
: Q. Is that this gentleman seated at the end of the plaintiffs’ trial 
table here? A. Yes, sir. 
Q. How long have you been married to Mr. Welch? A. Twenty 
years. 
Q. When and where were you married? A. Rockville, Maryland. 
Q. Mrs. Welch, do you have any children of that marriage? 
A. No, sir. 
Q. Now will you state briefly, Mrs. Welch, what was your physical 
condition in the early part of 1949. 


* * * 


A. It was good prior to that. 
* * * K * * 


| Q. Did there come a time in the early part of 1949 when you were 
obliged to seek medical treatment? A. Yes, sir. 
Q. And who did you consult? A. Dr. Julius Kauffman, of 
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Annapolis Road, Maryland. 

Q. He is out in Bladensburg, Maryland? A. Yes, sir. 

Q. And for what condition did you consult Dr. Kauffman? A. Well, 
that was for the swelling of my foot. 

Q. Which foot? A. It was my right foot. ! 

Q. For the swelling of your right foot? A. Yes, sir. 

* * ae * * * 

Q. I asked you what treatment Dr. Kauffman gave you for the 
right foot. A. I went to Prince Georges County Hospital to have an 
X-ray picture taken. ! 

Q. And was an X-ray taken of your foot? A. Yea sir. 

Q. And as a result of that X-ray, what treatment did Dr. Kauff- 
man then pursue? A. They told me that it was phlebitis and that I 
should go to the hospital; and I didn't go. I walked around on the foot, 


with the foot swollen, and did all my household chores at the time. 

3K aK : * * me 

Q. Mrs. Welch, after Dr. Kauffman, with the aid of this X-ray, 
told you you had a condition of phlebitis-- 

MR. WELCH: Justa minute. There isn't any evidence that Dr. 
Kauffman diagnosed phlebitis with the aid of an X-ray, if the Court 
please. 

THE COURT: That is true, Mr. Davis. 

MR. DAVIS: I understood the witness stated she had to go into the 
hospital-- 

THE COURT: She stated what the fact is; but rs are concluding 
from that fact. She said she had an X-ray and the doctor did tell her 
what she has already told the jury. 

BY MR. DAVIS: 

Q. After Dr. Kauffman told you you hada condition of phlebitis, 
what treatment did he administer to you for that condition? A. He 
ordered me to the hospital. He ordered me to the howpital, and I wouldn't 
go to the hospital. 

Q. At that time were you ambulatory, that is, wp and around? 
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A. Yes, sir. 

Q. Doing your household duties? A. Yes, sir. 

Q. Now did there come a time in February of 1949 when in this 
treatment Dr. Kauffman took what is known as a blood Wasserman test? 
A. Yes, he did. 

Q. And did he acquaint you with the result of that? A. Yes, he 


did. 


Q. What didhe tell you? A. Well, he gave me shots for it. 
Q. What did he tell you the result of that test was? A. Oh-- 


it was positive. 


Q. Now did there come a time later when, to confirm that test, that 


blood Wasserman test, he requested you to go to the Prince Georges 


Hospital again, on or about March 3rd, for a spinal tap? A. Yes, sir. 
Q. And did you go into Prince Georges Hospital for the spinal tap? 
A. Yes, sir. 
Q. And did Dr. Kauffman or any of the hospital authorities there 


inform you as to the result of that spinal tap? A. Yes, sir. 


Q. What was that information? A. Positive. 

Q. Up to that time, Mrs. Welch, had you ever been advised or 
did you ever know of your own personal knowledge that you had either 

syphilis or any other form of venereal disease? A. No, sir. 


a a * . * ca * 


Q. Asa result of this blood Wassermann test in February of 1949, 


- followed by the spinal tap on March 3, 1949, what treatment did Dr. 


Kauffman pursue at that time? A. I went to him every day for 20 days, 


_ and had 20 shots of penicillin. 


Q. In other words, he gave you 20 injections of some form of drug? 
A. Yes, sir. . 
Q. After the expiration of that treatment, what did Dr. Kauffman 


_tell you as to the result of his treatment? <A. Well, he told me that it 
still showed positive; it would show positive sometimes and negative other 


times. And he said it was hereditary; that he could not deal with any 


injury for me. He also give my husband a medical at the time, which 
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showed negative. 

Q. What further did Dr. Kauffman say dither he had concluded this 
series of 20 injections? A. That that was enough; that I needed no 
more; that he wouldn't have given me those if he had known at the time 
that it was hereditary, because it was not necessary for me to have 
taken those shots. 

Q. In other words, he told you that in his opinion it was heredi- 
tary? A. Yes, sir. 

Q. Now, Mrs. Welch, will you state to the Court and jury what is 
the condition of your right eye. A. My right eye, I was told by my 
mother that when I was a year old my grandmother caught the corner 
of the cupboard-- | 

* ed xk 

A. Oh, I am blind in that eye. 

Q. And how long have you been blind in the right eye? A. Since 


I was a year old. ef 
* * * * * * 


Q. Was there a time after the stopping of the penicillin treatment 
that the condition of phlebitis apparently subsided? A. Yes. 
Q. When was that? A. Well, my first case of Basti was in 


1948, and that was in my foot. And my second case was in 1949. 

Q. When did this second case, as you have expressed it, of phle- 
bitis occur in 1949? A. It was on July the 21st of 1949. 

* * x x 3 * 

Q. Did you contact Dr. Kauffman at that time? A. Yes. 

Q. And was he in his office or was he available for consultation? 
A. He was away on vacation. 

Q. Did you ascertain from anyone in his office that he had made 
arrangements for some other doctor in Maryland to take over his patients 
during his absence? A. I called up the Vocational ‘Rehabilitation 
officer and he got a Dr. Roth to come in. ! 


Q. Is that Dr. Albert Roth? A. Yes. 
* * * * 
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Q. Aside from prescribing that medicine, what else if anything 
did Dr. Roth do for you? A. Only to tell me to get to the hospital 
immediately. 
Q. Did he make any arrangements for you to enter any hospital? — 


A. No. The Vocational Rehabilitation man did. 


Q. And whom did he contact, to your knowledge, at what hospital? 
A. Emergency Hospital. 
Q. And as a result of those arrangements, did you go into 


Emergency Hospital? <A. Yes, sir. 


Q. And had you been a patient at Emergency Hospital prior to that 
time? A. No, sir. | 

* * * * * * 

Q. And do you recall about what time of day you arrived at Emer- 
gency Hospital? A. It was in the afternoon. 

Q. And how did you get from the car of your husband on the street 


into the Emergency Hospital proper? A. I could have walked in-- 


MR. WELCH: No, no, no, no. 
THE COURT: No. The question is how did you. 
THE WITNESS: I was carried in. 
BY MR. DAVIS: 
Q. By whom? A. My husband. 
Q. And by "carried," you mean he carried you in his arms? 


A. Yes, sir. 


Q. And after arrival into the hospital itself, did you talk to any 
doctor on the first floor at the admitting desk? A. Yes, sir. 

Q. Who was that? A. Dr. Hawfield. 

Q. Is that Dr. Harold Hawfield? A. Yes, sir. 

Q. And did Dr. Hawfield by his conduct and by his interrogation of 
you indicate that you were expected? A. Yes, sir. 

Q. What did you tell Dr. Hawfield on that occasion, on your very 
first admission? A. I told Dr. Hawfield that I had a case of phlebitis 


and I should be in the hospital for bed rest. * * * 
* . * * * * * 


a 4 
Ame. nw a i 


23 
Q. At any rate, you were duly admitted as a patient, were you 
not? A. Yes, sir. ; 
K * ae * * cd 
Q. Do you remember how many other patients were in this particu- 
lar ward to which you were assigned? A. Yes, sir. 
Q. How many? A. It was around about eight patients. 


* * * * * 


Q. And were those patients allfemales? A. Yes, sir. 
2% * * * * * 


Q. What if anything was done for you after you were taken from 
the admitting desk up to the ward? A. I was put on bed rest. 
Q. And how long did you remain on bed rest, as you have expressed 


it? 

* * 

A. Fora week. 

Q. And during that week, Mrs. Welch, were you examined by any 
doctors on the staff at Emergency Hospital? A. Yes, sir. 
Q. Who were they, to your knowledge? A. A Dr. Veal, a vein 
specialist. | 

Q. Was that Dr. Ross Veal? A. Yes, sir. 

Q. Anyone else? A. There was another doctor; but I just 

can't recall his name. 

Q. Would the name "Dr. John Shadid" refresh your memory? 
A. It sounds something like it. : 

* % ae * * * 

Q. Which of these two doctors examined you first, Dr. Veal or 
the one whose name you don't know? A. Dr. Veal. : 

ak * * * ae 

Q. Was it the next day after your admission, two days after your 
admission, or the middle of the week? A. Abouta couple of days 
after. | 

* a ae we * * 


Q. Did he examine any other part of your anatomy, other than 
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the leg? 
x *x * * * * 
A. Just the leg. 
Q. Just the leg. Asa result of this examination, did he prescribe 
any course of treatment or medication? A. No, sir. 
* zs * cd ae * 

Q. When did this second doctor that you have referred to examine 
you? A. It was about several days after the other doctor examined me. 
* * * * * * 

Q. What was the condition of your leg to your personal knowledge 
at the time of both of these examinations? A. Very swollen, clear to 


the kneecap. 
Q. What was its appearance, besides the swelling? 
oe aK * ae * x 
A. Very swollen, red looking. 
* e * * a * 


Q. In other words, it appeared inflamed? A. Yes, sir. 
Q. And from what portion of your right foot did that extend, and 
how far up the leg did it extend? A. It extended clear to my kneecap. 


* * * % * * 


Q. Was your upper leg, from above the knee to the hip, inflamed 


_orred? A. No, sir. 


Q. Just the lower part of the extremity? A. Yes, sir. 

Q. Now during that week of bed rest, were you given any medica- 
tion of any kind by anyone at Emergency Hospital? A. No, sir. 

Q. That is all you did, was lie in bed for that week? A. Yes, 
sir. 

Q. Were any tests made of any kind, any serological tests? 

A. No, sir. 

Q. Blood test, spinal tap, X-ray or anything of that kind? A. 
Yes; they took a blood test of me. 


ae a ae * * x 


Q. Now, was that blood test or that blood specimen taken from 


o ‘ 
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your body before or after any surgical procedure? A. It was after. 

* * * * * * 

Q. Now did there come a time on July 27, 1949, when you were 
taken out of this ward that you were occupying? A. Yes, sir. 

Q. Where were you taken? A. I was taken to the operating 
room on a -- taken to the operating room. : 

* * % * ; * 

Q. When you got to the operating room, who did you find there? 

* ar * * * aK 

A. Dr. Newman, and two nurses -- and Dr. Inglehart. 

* * ae * * * 

Q. Now prior to that time had you seen either Dr. Newman or 
Dr. Inglehart during your week of bed rest? A. Yes, sir. 

Q. Which had you seen? A. I saw Dr. Newman. 

Q. Had you seen Dr. Inglehart before that July 27th incident? 

* * * * * * 

A. Yes, sir. 

Q. Where had you seen Dr. Inglehart? A. Just by coming in 
and out of the room. 

Q. Did either Dr. Newman or Dr. Inglehart prior to July 27, 
1949, make any examination of you? A. No, sir. : 

* * ae aK * ae 

Q. Did either or both of them take any history from you; that is, 
ask you about prior diseases or illnesses or operations? 


x * * * * * 
A. Dr. Newman did. 7 
* * * * * | * 


Q. What was done for you by these two doctors in the operating 
room? A. Dr. Newman worked with needles around my kneecap, and 
showed Dr. Inglehart where the fluid was on the knee. | 

Dr. Inglehart pressed on the knee while Dr. Newman was working 
the needles to get the fluid off. He was pressing the fluid off of the knee 
into this syringe that they use. 


26 
Q. At that time, Mrs. Welch, were you fully conscious of what 
was goingon? A. Yes, sir. 
Q. You were not rendered any general anesthetic, I take it? 
A. No, sir. | 
x & ak * a 
Q. What sort of an anesthetic, if any, was administered to you? 
A. Novocain. 
Q. And where was that injected, if you recall? A. On the outside 
of my knee. 
* * x * * ca 
Q. Do you recall which of the two doctors actually injected the 
novocain? A. Dr. Newman, I recall. 
ak * * ae mm sd 
Q. After the novocain took effect, and desensitized the knee, what 
was then done for you by either or both of these doctors? A. Well, 
Dr. Inglehart pressed on the knee while Dr. Newman worked around with 


the needle to show him where the fluid was. Dr. Inglehart pressed on 


the knee while Dr. Newman took the fluid off with the syringe. 
* * * * * * 


Q. How was this fluid being taken out of your kneecap? A. Dr. 
Inglehart was pressing on my kneecap to get the fluid off with his hands. 
a a * 3 ae a 

Q. What was the fluid going to come out of? A. It was coming out 
_ Of a syringe that they had. 

a * a * * * 

Q. Who was holding the syringe into which this fluid was running? 
A. Dr. Newman. 

Q. And while he was doing that, what if anything was Dr. Ingle- 
hart doing? A. Dr. Inglehart was pressing on the knee. 

Q. And what part of your knee was he pressing on? A. He 
was pressing all over my knee. 


* * * * * = 


Q. Do you recall how long altogether you were in the operating 
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room that day? A. Around an hour and a half. : 

* * * * * 

Q. At any portion of the time you were in there and undergoing this 
procedure, did anything of an unusual nature occur? A. Well, while he 
was pressing on my knee I had a terrific pain on my knee, a terrible pain 
I could hardly stand. ! 

Q. Just prior to the feeling of that pain, what happened? A. Dr. 
Inglehart leant over me and he asked me if I felt anything then. AndI 
said, "Yes, a terrible pain." And he said, "Well, we are not going to 
work on you any more."' He said, ''We are going to Sian you tomorrow 
morning. " | 

And then both doctors started laughing, and Dr. Inglehart said, 
"Well, you can blame that pain on Dr. Newman." Well, I didn't know 
what it was all about. They were laughing. | 

Q. Mrs. Welch, prior to feeling any pain, did you hear anything 
unusual? A. It sounded to me like something clicked, like the click 

of a bottle, or something. | 

ae x * * ime * 

Q. Now when you heard this click, as you described it, was it 
then immediately you felt pain, or some time later? A. Then, im- 
mediately. ! 

Q. And what did you do then, when you felt the pain? A. I told 
Dr. Inglehart about it. I told him I had a terrific pain just then. 

Q. And what was his response? A. He said, "Well, we are not 
going to work on you any more." He said, "We will X-ray you tomorrow 
morning" -- "We are going to X-ray you tomorrow morning. = 

Q. And did they cease whatever they were doing then? A. Yes, 
sir. , 

Q. Do you recall how much fluid they had taken out of your knee? 
Could you see it? A. No, sir. Only I did see on the pillowcase blood 
and corruption that was on there, because I laid on that pillowcase. 

Q. On the pillowcase? A. Yes, sir. | 


Q. Mrs. Welch, were you on what would be known as an operating 
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66. 
Imee? A. Several times. 
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table during this procedure? A. Iwas on the table that they take you 


from the room on, that they roll you on. 
Q. In other words, it is a stretcher on wheels, is it not? A. Yes, 
sir. 
Q. Did they take you off of that stretcher on wheels when you got 
into the operating room, and put you on a table; or did you remain on that 
stretcher on wheels? A. I remained on the stretcher. 
Q. Throughout this entire procedure? A. Yes, sir. 
Q. Were you lying flat, or was any part of your body elevated? 
A. My right leg was elevated. 
Q. Were you on your back or on your stomach? A. I wason 
my back. 
Q. Lying on your back. And in what position was your leg laying 


at the time, during this procedure? A. It was elevated on a pillow. 


Q. Onapillow? <A. Yes, sir. 
Q. Will you describe a little more in detail whether or not there 


was any change in the position of your right leg during the time Drs. 


Inglehart and Newman were taking this fluid from your knee. A. Yes, 
sir. Dr. Inglehart quite a bit of times elevated my leg with his hands 


"in the air. 


Q. You mean he elevated it higher than above the pillow? A. Yes, 


gir. 


Q. What would he do then after having elevated it? A. Thenhe 
would take his hand and keep on pressing on my knee. 


* * * ea * * 


Q. How many times during that procedure did he elevate your 


* ca * * * * 


Q. And do you recall on which one of those occasions it was that 
you felt this pain and immediately prior to that heard this snap? 
A. Around about four times, when he kept on elevating my leg. He 
elevated it so much that at the time I felt the pain it was about four 
times after he had my leg elevated. 


i) oe ~~ 
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Q. In other words, you felt the pain, then about the fourth time your 


leg was elevated? A. That is correct. : 
* * * * * * 


Q. After they stopped this procedure, where were you taken? 
A. Iwas taken back to the ward. 

* * * * * * 

Q. And what if anything happened the next morning? That would 
be July 28, 1949. A. The next morning I was taken to the X-ray 


And what part of your body was X-rayed? A. My knee. 
Your right knee? A. Yes, sir. ! 


Any other part of your body? A. No, sir. 
* * * * * 
And where were you taken after leaving the ses room? 
A. Iwas taken back to my bed. | 
a * bd x *; * 
Q. And what was done after that for you, if anything? A. Well, 
after that an orderly-- | 
MR. WELCH: Can we fix the time, if the Court please? 
THE COURT: Can you do that, approximately? © 
* * * * * 
THE WITNESS: That was after I was returned to the bed. 
THE COURT: How soon after? 
THE WITNESS: I would say about an hour. | 
* 2 ae * * as 
Q. Now what if anything did the orderly say when he came into the 
ward you were then in? A. He came in and asked if there was a 
phlebitis patient in there, that he had orders to take her ‘dene to the 
therapy room, to walk in a walker. 
Q. Were there any other patients at that time to | your personal 
knowledge in that ward with phlebitis? A. No, sir. | 
Q. And did he pick you out or did you say, "I am the phlebitis 
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patient’? A. I told him I was the phlebitis patient in there. 
Q. And as a result of that he took you out of your ward? A. Yes, 


Q. How were you taken out of your ward? A. I was taken out 
of the ward in a wheelchair. 

x * * * *% cd 

Q. And where were you taken? A. I was taken down to the therapy 
room. 

* * * * * * 

Q. And when you got to this therapy room that you speak of, was 
there anyone with you aside from this orderly? A. No, sir. 

Q. Was this orderly a male or female orderly? A. Male. 

Q. Was it a white or colored orderly? A. Colored. 

Q. Had you ever seen him before that occasion? A. No, sir. 


Q. When he got you down to the therapy room, what if anything 
didhe do? A. Well, he brought out a walker. 


Q. Will you describe, please, to the Court and jury what kind of 
a walker you are referring to? A. Yes, sir. It has iron bars on each 
side that you brace your arms on, with wheels on it; and you go in the 
middle and hold your arms on this walker to try to walk. 

Q. Is that something that would be considered comparable to what 
are known as horizontal bars in a gymnasium, except that the bars are 
at a little lower height? A. Yes, sir; they are iron bars. 

Q. And you walk between these two bars and hold on? Is that 
correct? A. Yes, sir. 

Q. And then there are wheels on the bottom? A. Yes, sir. 

ad a * * ae a 

Q. Tell us in detail, Mrs. Welch, after you got down to the 

therapy room, what was said by the orderly and what was said by 
you, and what you did and what he did. A. When I was taken down there 
in the wheelchair, they had a bed down there. The orderly sat me on the 
bed before -- he took me out of the wheel chair and sat me on the bed 
before he brought out this stroller. 
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He brought the stroller out and told me that if I wanted to go home 
by Saturday morning, I would have to try to walk. Because when they 
took me in there, they said I was only supposed to be in there for a three- 
day bed rest. 

So I got up; he helped me up and put me in this stroller. And he 
told me, he said-- 

MR. WELCH: If the Court please, I think that all should go out. 
There isn't anything to show that any orderly had any eaeeasiies to make 
any such statements or conversations. 

THE COURT: Suppose you come to the bench, gentlemen, 

(At the bench:) 

THE COURT: Does an orderly have any right to obligate a hospital? 

MR. DAVIS: He is undoubtedly an agent of the peepee He said he 
was sent there on orders. 

THE COURT: He said he was sent there? ! 

MR. DAVIS: Yes, sir. That is the testimony of the plaintiff-- 
that he had orders to take her to the therapy room; and in pursuance of 
those orders, he did it. 

This woman, being a patient, didn't know whose orders they were. 
And the Court of Appeals has said that the patient is entirely in the hands 
and in the control of the hospital. She doesn't know what is intended or 
what is going on. She is more or less helpless, and she was doing what 
she thought somebody higher up had ordered to be done. 

THE COURT: Isn't actually what you want the fact that that was 
done? ! 

MR. DAVIS: Yes. I understood Mr. Welch to say he wanted what 
was said, and that is what I was trying to bring out-- what was said and 
what was done. Now he is objecting to what the orderly said. 

MR. WELCH: I think I must plead guilty. ! 

* * * * * * 

Q. * * * * will you tell us how this orderly was ‘wana A. How 
the orderly was dressed? 

Q. Yes. A. He hada white uniform on. 
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A white uniform? A. Yes, sir. 
Q. As is worn by the usual hospital attendants? A. Yes, sir. 
* * * * * * 
| Q. What did the orderly do for you or with you, after you got 
down into the therapy room? A. He had me to walk in the walker. 

* * * * * * 

Q. Now will you describe as best you can the size of this therapy 
room -- how wide, how long, or how square itis. A. Well, itisa 
pretty good sized room, but not as large as this room. 

Q. Can you point to some object where you are sitting and indicate 
to us how long itis. A. About 20 feet. 

Q. It is about 20 feet? A. Yes, sir. 

Q. Was the room square? A. Yes, sir. 

Q. Approximately 20 feet square? A. Yes, sir. 

Q. Where did you walk in this 20-foot square room in this 
stroller? A. The full length of the room. 

Q. And did you walk the full length of it once or more than once? 

A. He walked me two or three times, when I told him I just couldn't 
| go. 
Q. You say he walked you? By that you mean he was walking along 


with you alongside this stroller? What do you mean by he walked you? 


A. Iwas walking in the stroller. He was on the other side of the 
room. 

Q. For instance, we will say this jury box is the length of the 
room. You would start from this point and go up to the end of it? Is 
that right? A. Yes, sir. 

Q. Where would this orderly be? Would he go with you or would 
he remain at the end of the room? A. He would go with me while I 
was walking. 

Q. Then he walked with you? Is that right? A. Yes, sir. 

Q. And you did that, you say, three orfour times? A. Yes, 
sir. 

Q. What was your condition as to this right knee at that time? 
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A. I couldn't bend my knee. I couldn't walk. : 
Q. You couldn't bend it? A. It pained me very » bad, 
oo Q. And did that knee give you any min when you put your weight 
> on it at that time? A. Yes, sir. 


*e * * * . x 
| 77 Q. After trying this three or four times, where were you taken? 


A. Iwas taken back to my room. 

* * * * * * 

Q. And when you got there, did you see the nurse on duty in that 
ward? A. Isaw Dr. Hawfield and Dr. Inglehart. — 

Q. Dr. Hawfield and Dr. Inglehart? A. Yes, sir. 

Q. They were then in the ward when you got back up from the therapy 
room? Isthatright? A. Yes, sir. 

Q. Now did you have any conversation with Drs. Hawfield and 
Inglehart at thattime? A. Yes, sir. ; 

Q. Will you detail that conversation, please. 

* * * * * * 

THE WITNESS: Yes, sir. Dr. Inglehart and Dr. Hawfield were 
up in the room when I arrived back from the therapy room. And Dr. 

78 Hawfield asked me where I had been, and I told him down walking 
in the walker. | 

He said, "Well, you weren't supposed to go = and walk in that 
walker," he said, "Because we didn't have any orders for you to go down 
there." And he said, "I have something to tell you, but I just hate to," 
he said. "Your knee is fractured." 

And I looked over at Dr. Inglehart and I asked him, "Well, how did 
this happen?" And he left the room and wouldn't tell me; Dr. Inglehart 
wouldn't talk to me. 

BY MR. DAVIS: : 

Q. You mean when you asked Dr. Inglehart-- can you identify 
Dr. Inglehart in this courtroom today? A. Yes, sir rc the gentleman 
in the gray suit over there. : 

Q. The gentleman sitting in the middle at the counsel table at the 
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present time? A. Yes, sir. 
Q. And you say when you asked that direct question of Dr. Ingle- 


hart, "How did that happen?" he didn't answer you at all, but left the 
room? A. That is right, and he never came up to see me again. 


Q. Now did Dr. Hawfield tell you, in that conversation, what 
kind of a fracture you had of the knee? A. Yes, sir. He said it was 
just slight. 
Q. Just slight? A. Yes, sir. ; 
Q. With that knowledge, what was done for you by Emergency Hos- 4 
pital? A. Oh, they held a consultation of doctors at 4 o'clock one ¢ 
afternoon. { 
* * * * * * ‘i 
Q. When was this consultation at 4 o'clock? On what afternoon? 
A. It was held the next day. 
Q. The nextday? A. Yes, sir. 
Q. That would be July 29? A. Yes, sir. ‘ 
Q. And as a result of that conference, what if anything was done ‘ 
for you by Emergency Hospital? A. My leg was put in a pillow splint 
for several days. 
Q. And were you obliged to remain in bed while that pillow splint 
splint was on? A. Yes, sir. 
Q. How long did you continue to wear this pillow splint? A. I 
wore the pillow splint for several days. 
Q. Did there come atime, then, when that pillow splint was 
changed for some other form of splint? A. Yes, sir. I was casted -- 
put in a cast. 
Q. Will you describe to the Court and jury what kind of a cast your 
leg was putin? A. Well, it was a cast from my foot clear over top 
of my knee, just the length of my kneecap. 
Q. From the bottom of your foot up over your knee? Is that 


| correct? A. Yes, sir. 


Q. And what kind of a cast was that? A. It was a plaster cast. 
x * * x B * 
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81 Q. Now after the application of that cast, what if anything was done 
for you? | 
* ¥ * * * * 


A. There was nothing done for me after the cast was put on. 

Q. Did you remain in the hospital? A. No. When the cast 
dried, the next day, they sent me home. | 

Q. When the cast dried you were immediately discharged. Is that 
it? A. Yes, sir. | 

Q. Now, Mrs. Welch, under whose care were you after Dr. Haw- 
field told you about this fracture? A. Dr. Mitchell. 

Q. He is an orthopedic, in the orthopedic service, is he not, of 
Emergency Hospital? A. Yes, sir. 

Q. Were you ever attended or given any treatment after July 28 
by either Dr. Newman or Dr. Inglehart? A. No, sir. 

Q. Was it Dr. Mitchell who put this cast on? A. Yes, sir. 

Q. And was it Dr. Mitchell who had arranged the splint cast 

82 prior to that actual plaster cast? A. Yes, sir. 

Q. After you were discharged from the hospital, how long did you 
wear the plaster cast? A. I wore the plaster cast for a month. 

x * cd cs * * 

Q. What happened then? A. Well, the cast was taken off of me 
and I was taken back to Emergency Hospital to be attended by Dr. Mitchell. 
And he give me exercises, just to swing my leg back and forth. 

* * * * * * 

Q. * * * * After Dr. Mitchell took the cast off, what if any therapy 
did Dr. Mitchell resort to to treat this fractured right knee? A. Nothing 

83 other than to swing the leg back and forth, and use hot compresses 


on it. ! 
* * * * * * 





Q. How many times after the cast was removed did you go back to 
Emergency Hospital as an out-patient ? A. About five or six times. 

Q. And what if anything was done for you by Dr. Mitchell or any- 
one else of the hospital staff on those four or five times? A. Nothing, 
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They just looked at it? A. Yes, sir. 

Q. And did nothing whatsoever? A. Nothing. 

* oe * ok a * 

Q. Did you have any shock, fall, or other trauma to your knee 
prior to going into the hospital? A. No, sir. 

* E * * * ak 

Q. Mrs. Welch, did there come a time when you were finally dis- 
charged by Dr. Mitchell, the orthopedic surgeon at Emergency Hospital? 
A. Yes, sir. 

* = * Ke ca ae 

THE COURT: What did Dr. Mitchell say at the time of discharging 
you? 

THE WITNESS: He give me these crutches. Well, he gave me the 
crutches the time before, when I was in the cast. And he told me I would 
eventually, that I would walk, and just to go home, and to take those 
exercises and keep the hot compresses on my knee. 

BY MR. DAVIS: 

Q. Are those the same crutches you have there now, that Dr. -- 
A. Yes, sir; they are the crutches. 

Q. Those are the same crutches Dr. Mitchell gave you? A. Yes, 


* * * * * * 


Q. Did you follow his directions about using the crutches and 
doing this leg exercise he had directed you todo? A. Yes, sir. 

Q. What was the condition of your right knee after that, when you 
were following. his directions? A. My knee was growing sidewards. 

Q. What do you mean by that? A. Qh, it is crooked. 

Q. Does your knee has a tendency to fly inward? A. Yes, sir. 

Q. Is it necessary now, to properly balance yourself and to walk, 
that you use those crutches? A. Yes, sir. 

Q. And have you been using them since September of 1949? A. 
Yes, sir. 
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Q. When did you next have any medical treatment, Mrs. Welch, 
in connection with that knee? A. I consulted Dr. Engh. 

Q. That is Dr. O. Anderson Engh? A. Yes, sir. 

Q. And when did you seehim? A. In 1952. 

* od * * 

Q. What did he do for you in connection with this knee? 

* * 7K * * 

A. He operated on my knee. : 

Q. Where were you hospitalized, if you were hospitalized for 
that operation? A. The Anderson Orthopedic Hospital. 

sf * * * * * 

Q. Now, Mrs. Welch, since your discharge from Emergency 
Hospital, have you been examined by any physicians on behalf of the 

Emergency Hospital, after you made this claim? 

* * * * 
Yes, sir. : 
And who were they? A. Dr. Wood. i 
Is that Dr. Harold A. Wood? A. Yes, sir. 
* * * * * 
Were you subsequently examined by a second ‘eeeneal on behalf 
of Emergency Hospital? <A. Yes, sir. 

Q. And who was that? A. It was Dr. Peterson. 

Q. That is Dr. Leonard T. Peterson? A. Yes, sir. 

Q. And do you recall when that examination was made? A. No, 
sir; Ican't. I was examined by Dr. Wood in the beginning, and Dr. 
Peterson later. . 

* * * ae * * 

MR. WELCH: Do you have the date, Mr. Davis? We can agree 
on that, perhaps. 

MR. DAVIS: August 6, 1953. | 

x * * * *. * 


Q. And you were examined by Dr. Wood in 1950 and by Dr. 


Peterson four years after this occurrence, in 1953? A. Yes, sir. 
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Q. Neither of those doctors gave you any treatment, did they? 
A. Oh, no, sir. 

Q. They simply examined you? A. That is right. 

* * * a a * 

Q. * * * * You mentioned several times in your testimony the 
name of Dr. Harold A. Hawfield. A. Yes, sir. 

Q. Do you have any personal knowledge of what his connection 
with Emergency Hospital was at the time you were admitted on July 21, 
1949? <A. Yes, sir. 

Q. What was that? A. He was head house doctor. 

* * * *x * 

CROSS EXAMINATION 
BY MR. WELCH: 

Q. Mrs. Welch, when did you first go to see Dr. Kauffman? 
A. I went to see Dr. Kauffman in 1948. 

Q. At that time what was the condition that caused you to consult 
him? A. Ihada swelling of the right foot. 

Q. And how far up the leg did that swelling extend? A. It didn't 
extend up my leg at all. 

Q. It was confined to the foot? A. Just the foot, sir. 

Q. And were you hospitalized at thattime? A. Iwas supposed 
to have gone to the hospital. I was sent for an X-ray picture at the time 

I went to him. 

* aK * aK ak ae 

Q. And you had X-rays made of the right foot? A. Yes, sir. 

Q. At the hospital? A. Yes, sir. 

Q. Did you go to see a Dr. Wiley Hodges? A. Yes, sir. 

Q. When did you first go to him? A. That was quite a while after 
that, that I went to see Dr. Hodges. That was about my foot, in around 
about 1951, I guess. 

Q. That was about the same right foot? A. Yes, sir. 

Q. You had seen Dr. Hodges about your right foot or right leg 
before you went in Emergency Hospital, hadn't you? A. Yes, sir. 
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Q. So it was not 1951. It was before July 1949, wasn't it? 
A. Yes, sir. I can't just exactly recall the date. : 


Q. Now when was it you went to Dr. Hodges prior to * * * 
* * * * * * 


A. Let's see. That could be in 1948. 

Q. In 1948? A. Yes, sir. 

Q. And that was about the same time you first went to Dr. 
Kauffman? Is that right? A. I went to Dr. Kauffman first, though. 

Q. Then how long after you went to Dr. Kauffman did you go to 
Dr. Hodges? A. Let's see. It was a few months after that that I 
went to Dr. Hodges. : 

Q. It would still be in the summer of 1948? A. Yes, sir. 

Q. Now at that time did Dr. Hodges have any tests made of your 
blood or anything else to determine anything about your condition ? 

A. Yes, sir. 

MR. DAVIS: If the Court please, I object to any — of Dr. 
Hodges, for two reasons. It involves a condition of the foot, which is 
not being claimed in this case. And, furthermore, it is beyond the 
scope of the direct examination, I submit. If Mr. Welch cares to make 

the witness his own for this examination, I have no objection. 

THE COURT: I think I will permit that question. She stated he did 
make tests of the blood -- Is that right, madam? : 

THE WITNESS: He did, yes, after Dr. —_ had made tests. 

THE COURT: All right. : 

THE WITNESS: It was after I had had treatments, sir. 

BY MR. WELCH: 

Q. When did Dr. Kauffman make or cause to be [made the tests 
that you testified about on direct examination? A. When did he take the 
tests, sir, did you ask me? i 

Q. Yes; when were they made? A. Well, that was made after 
I was sent out to the hospital for my X-ray pictures to be taken. Then 
after that the tests were made. | 

Q. That was in the summer of 1948? A. ea sir. 





40 

Q. It was just about one year before the summer of 1949 when 
you went into Emergency Hospital, wasn't it? A. Yes, sir. 

* * * * * * 

Q. After the X-ray pi¢tures were made, at Dr. Kauffman's request, 

and after the blood tests were made at Dr. Kauffman's request, did he 
send you to Dr. Hodges? A. No, sir. 

Q. At what hospital did Dr. Kauffman have the X-ray pictures 
and the blood tests made? A. Prince Georges County Hospital. That 
is out in Maryland -- Prince Georges County Hospital,in Maryland. 

Q. Was the spinal tap test made at the same time or just after the 
blood test was made? A. The spinal tap? It was taken after the blood 
test. 

Q. How long after? A day or two days or three days? A. I 
imagine about a day. 

Q. That is the time that Dr. Kauffman told you you should go into 
the hospital, isn't it? A. No, sir. 

Q. How long after that -- I mean, how long after mid-summer, 

, 1948 -- was it that Dr. Kauffman told you you should be hospitalized? 
‘A. When Dr. Kauffman had the X-ray taken of my foot, it showed phle- 
bitis. He ordered me to the hospital immediately. 

Q. I asked you how long after the midsummer of 1948 was it that 
he ordered you to the hospital? <A. It was right after the X-rays were 
taken. That could have been in May. It was the same month. 

Q. May of what year? A. That was -- well, I had that swelling 
of the foot a year prior to when I went to Emergency, when I had my 
other clot. 

* a * * ae * 

Q. When in 1949 did you first receive instructions from Dr. 
‘Kauffman that you should go into the hospital? A. I didn't receive no 
instructions from Dr. Kauffman in 1949 to go into the hospital. 

Q. When did you receive them? A. Dr. Kauffman was away on 
vacation at the time. I received my instructions from Dr. Roth, 
through the Vocational Rehabilitiation, by Mr. Devlin. 
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Q. Mrs. Welch, I am not trying to confuse you. I understood you 
to testify that Dr. Kauffman instructed you to go into the hospital, but that 
you didn't do it. A. He did, sir, on my first blood clot when my foot 
was swollen. That is when Dr. Kauffman ordered me into the hospital. 
That was a year prior to the time when I was in Emergency Hospital. 

Q. All Iam asking you is when was it Dr. Kauffman told you to 
go to the hospital. Do you testify that was in the summer of 1948? 

A. That is the date I recall, sir. I may be wrong on the date; but that 
is the date I recall, was 1948. 

Q. And you actually went to Emergency Hospital in mid-summer 
1949? A. Yes, sir, around the 21st of July. Ido recall that date. 

Q. So that for practically one entire year you had not taken advan- 
tage of Dr. Kauffman's advice. A. I had no swelling of the leg. 

Q. Ididn't ask you that. A year before he told you you should go 
into the hospital. And for a whole year you disregarded his advice. 

Isn't that correct? A. The phlebitis went down, sir. The swelling 
went down out of my foot. 

Q. Did Dr. Kauffman tell you he wanted you to go to the hospital 
for phlebitis? A. Yes, sir. 3 

xe 2k x ae *  d 

Q. After you had received the shots of penicillin from Dr. Kauff- 
man, did you have blood tests or spinal tests, or both, Py Dr. Hodges? 
A. No, sir. 

Q. When did you first begin to feel or to usperieane the condition 
of your leg which caused you to go into Emergency Hospital in July, 
1949? A. Well, I walked around with my foot. I had that swelling, and 
the swelling had gone down within that year. Well, I had a kink hit me 
in my leg. | 
Q. Awhat? A. Like a kink hit me in the middle part of my 

leg, and I had swelling on it, and that is when I was admitted to Emer- 
106 gency Hospital. And that was a year prior, at the time my foot had 


been swollen, because I walked around my house and did my own house- 


work. 
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Q. What part of your leg did you say the kink hit you? A. The 
kink hit me in the middle part of my leg, as I recall. 

Q. What? A. It wasakink, a kink in my leg, and the leg started 
to swell. 

Q. Isay, what part of your leg? A. In the lower part. 

Q. Between the knee and the foot? A. Yes, sir. 

Q. When were you last employed? A. I worked at the Hecht 
Company. 

Q. When were you last employed? A. Around 1947. 

Q. And your last employment was where? A. In the audit office 
of the Hecht Company, in the auditing department. 

| Q. At what time in 1947 did you give up your employment? 

A. The last part, because I couldn't -- 

Q. I just asked you when. A. The last part, I imagine, sir. 


107 Q. By "the last part," you mean sometime between September 
and December, or what? <A. Yes, sir. I imagine it was around about 
that time. 


Q. At the time you gave up your employment at Hecht's, did you 
have any difficulty with your right leg or foot? A. No, sir. 

Q. Why did you leave Hecht's employment? A. I left Hecht's 
employment because my foot had started to swell. I have always hada 
weak arch in that foot, a very weak arch. My arch dropped in my foot. 

Q. Mrs. Welch, at the time you left your employment at Hecht's, 
then, you left because you were having trouble with your right foot? 

A. Yes, sir. 

Q. And after you gave up your employment because ofthe trouble 
with your right foot, do I understand that you didn't see any doctor at 
all until the middle of the next year, which would be 1948? A. No, 
sir; I went right away to Dr. Kauffman. 

Q. Then you actually went to Dr. Kauffman back in 1947, didn't 
you? <A. It could have been, sir; yes, sir. I can't recall dates very 
good way far back like that. I went to see Dr. Kauffman right after I 

_ Stayed off of work, to see why the foot was swollen. 
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Q. Then you went to see Dr. Kauffman in the latter part of 1947? 
A. It must have been in 1947, yes. ! 

Q. Now, at no time all during the year 1948 or 1949, up to July 
21st, did you resume your employment, did you? A. No, sir. 

Q. The fact is you couldn't work, because of the condition of your 
foot and right leg. Isn't that true? A. No, sir. I walked on my foot. 
It was because I couldn't get a shoe on my foot was . reason I didn't 
go back to work. : 

Q. You said you couldn't get a shoe on it? A. No, sir. It was 
too swollen. I had phlebitis of the foot. I walked on the foot until the 
swelling went out of the foot, and I still worked and did housework. 

* * ok * ‘ae * 

Q. Then in July 1949, when did you first begin to feel the discom- 
fort or the swelling that you call phlebitis, for which arrangements were 
made to put you in Emeregency Hospital? A. The arrangements were 

made the 21st of July. : 

Q. Iknow that. I asked you when you first began to have the acute 
trouble with your leg. A. That wasacouple of days before that. 

Q. Wasn't it a couple of weeks before that? A. No, sir. I 

think it was a couple of days. It could have been; I just don't remember. 

Q. What, ma'am? A. It could have been. I just don't recall. 

I think it was several days before that when I had the swelling and I had 
such terrific pain that I tried to get hold of Dr. Kauffman and he was 
away on vacation, and I got hold of this Vocational Rehabilitiation worker. 
And he got ahold of the doctor for me, Dr. Roth. He was the one who sent 
me to Emergency Hospital and said I had a very dangerous case of phle- 
bitis. And I was swelled clear up to the kneecap, then. 

Q. When you were examined by Mr. Davis, you said that the 
second attack of phlebitis occurred July 21, didn't you? A. Yes, sir. 

Q. That would be the very day you went in the hospital. A. I just 
can't recall, sir, whether it was that exact day or several days before. 
But I know I was in desperate pain that day with phlebitis. 

Q. You know you were in desperate pain that day? A. Yes, sir. 
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110 Q. How many days before that day had you been in desperate pain? 
_A. I think that was the only day, sir. That was the day that that kink 
came in my leg, was that day, and I couldn't get hold of Dr. Kauffman. 
Q. Have you finished? A. Yes, sir. 
Q. Pardon me just a minute. Now do you remember the fact tHat 
| you testified about, in answer to Mr. Davis' questions, that you did 
give a history of your condition at the time you were admitted to the 
hospital, to Dr. Newman? A. Idid. But Dr. Newman -- 
Q. You did give itto him? A. Yes, sir. 
Q. Did you see him write down what youtold him? A. Well, I 
| saw him write down, but I didn't see what he wrote. 
* * * bd ak 
Q. Ma'am, your name is and was, in July 1949, Laura -- 
_L-a-u-r-a? A. Is my name Laura, sir? Yes, sir. 
Q. And at that time you were 33 years of age? A. Yes, sir. 
Q. Iam reading from the first few lines of the history that is writ- 
ten here in the record -- 
"On 13 July, 1949, began to have swelling in right ankle, leg 
and knee and simultaneously developed a constant ache in both legs, 
punctuated by momentary stabbing pains" -- A. I never had an 
ache in both legs. I never did. 

Q. "punctuated" -- will you wait until Ifinish reading. A. I 
am sorry. 

Q. "punctuated by momentary stabbing pains located in various 
parts of left and right legs, knees and thighs." A. That is not true. 

Q. Did you tell Dr. Newman that which is written here? A. No, 
sir; I never told Dr. Newman any such words as that. 

Q. Well, back as far as July 13 did you begin to have swelling in 
your right leg, knee and ankle? A. No, sir; it was just in my leg. It 
extended from my ankle up into my leg, the clot did -- up into my knee, 


a little over my knee. 
| Q. Your entire lower right leg, from the foot up to and including 
the knee -- A. Was swollen. 
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Q. Wasswollen? A. Yes, sir. 

Q. And that swelling began back about the 13th of July, didn't it? 
A. I don't know, sir. 

Q. It was just a little more than a week or so before you went into 
the hospital, in July of 1949. A. It could have possibly been. It could 
have not been right on the exact day. : 

Q. So at that time, just when you went in the hospital, you cer- 
tainly could recall quite accurately how long the leg had been swelling and 
how long it had been hurting you, couldn't you? A. ‘The leg had been 
hurting, but not as bad as it hurt the day I was admitted to the hospital. 
The pain was great -- : 

Q. You mean the pain was worse that day? A. Yes, sir. 

Q. Did you have a momentary stabbing or sharp pains in your 
legs? A. Ihad pains in my leg. I can't recall if “7 were stabbing. 
They were very bad pains in my leg. 3 

Q. That is what you meant a few minutes ago when you said you 
had kinks? A. I said I had a kink in my leg. That is when my leg started 
to swell. | 


Q. And that was about the 13th of July, wasn't it? A. It could be 


that day, sir. I can't recall dates very well. | 
* * * * * * 


Q. Let me read the following to you and ask you if you did tell 
Dr. Newman what I am about to read: 

"Pain was aggravated by motion, but patient was able to 
remain ambulatory" -- 
you know that means walking -- 

"most of the time until today." 

Did you tell him that? A. I could have walked into the hospital, yes, sir. 
I could have walked. 

Q. Now, Mrs. Welch, you know a little while ago when you started 
to say that, Judge Keech stopped you and wouldn't let you say it. My 
question had nothing to do with it. | 

116 THE COURT: You didn't walk in, madam, did i You were 
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carried in, weren't you? 
THE WITNESS: Yes, I was carried in. 
BY MR. WELCH: 

Q. All I asked was didn't you tell Dr. Newman that you walked 
every day and it hurt you to walk and move your leg; but on the day you 
went into the hospital it hurt you so bad you didn't walk. Didn't you tell 
him that? A. No, sir; I did not. 

Q. But it did hurt you worse that day than before? Isn't that 
true? A. It hurt me quite a bit all along, but I still walked. 

Q. What did you say? A. I still walked. I could have walked. 

Q. Where did it actually hurt you when you walked? A. It hurt 


me in the leg. 


Q. What part of the leg? A. In the middle part of the leg, where 


' Thad a kink. 


Q. By "the middle part of the leg, "" do you mean half way from the 


-ankle to the knee? A. Yes. 


Q. And that is the only place it hurt you when you walked? 


, A. Yes. 


L1T 


Q. It didn't hurt you down near the ankle? A. No. It was where 
I had the kink in the leg. 
Q. And it hurt you up at the knee when you walked, didn't it? 


A. No. 


Q. Was the knee swollen at that time? A. The knee was swollen. 


Q. Was the entire leg, up to the knee and down to the foot swollen 
at that time? A. Just the knee down to the foot was swollen. 

Q. That is whatIsaid. A. Yes, sir. 

Q. From the knee down to the foot? A. Yes, sir. 

Q. But the only place you felt any pain was about half way betwden 
the knee and the foot? A. Yes, sir. 

Q. May I ask you if you told Dr. Newman the next few lines Iam 
about to read? -- 

"Two years ago patient had painless swelling in the same 
areas as now, and also in the right foot, subsiding spontaneously 
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after two days." 
Did you tell him that? A. No, sir; only in the foot. 
Q. Now at the time Dr. Newman talked to you and you saw him 
118 writing this record, did he also make some physical examination? 
A. No, sir. | 
Q. Did he check your heart? A. He could —— sir, checked 
my heart. : 

Q. Do you remember whether he did? A. No, sir. Yes, sir: I 
think he did check my heart. He brought in some kind of a machine. 
What kind of a machine do they pull -- to see whether the clot was travel- 
ing. It is one of these traveling machines that they pat straps on you -- 
to see whether the clot was traveling. 

Q. Do you mean they did an electrocardiogram test for your 
heart? A. Yes, sir. i 

Q. That would be quite an expensive examination, wouldn't it? 

A. I guess they did that to see where the clot was traveling. 

Q. I didn't ask you why they did it. A. That is the only way I 
was told. : 

Q. Who did it? A. Ican't recall, sir, who did it. I think it was 
a woman who did it. : 

Q. It wasn't Dr. Newman who did that? A. No, sir. 

Q. And while Dr. Newman was writing this record, did you tell 
him you had had an appendectomy operation? A. Yes, sir. 

Q. Did you tell him that Dr. Cox did that for you at Sibley Hospital? 
A. Yes, sir. : 

Q. And did you tell him at that time that you had not had any vision 
in your right eye from the time you were a year old? A. Yes, sir. 

Q. Did you tell him you had been married 14 years and had never 
had any pregnancies? A. Yes, sir. 

Q. Did you tell him a doctor had told you the womb was crooked? 
A. Yes, sir. 

Q. Did you tell him that? A. Yes, sir. 


Q. Now, do you remember what Dr. Newman asked you about 
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having had any venereal disease? A. Dr. Newman never asked me 
that question. 
Q. Here in the record of the history, signed by Dr. Lewis B. 
Newman, it reads: 
| “Denies syphillis" -- 
A. He never asked me that question, sir. 
Q. And you didn't tell him you had never had syphillis to your 
knowledge? A. Why shouldI? He never asked me the question. 
Q. Isay, you did not tell Dr. Newman to your knowledge-- 


A. No, sir. He never asked me the question. 
* * * * * * 


Q. And on the afternoon of July 28 did you receive any special or 
particular or unusual treatment other than the walker you talk about? 
A. Inever got any treatment at all that day. 
Q. Isn't the afternoon of July 28 the afternoon that they did a spinal 
puncture, a spinal tap, on youin your room? A. They could have, sir, 


yes. I believe they did take a spinal tap. They did a spinal tap, yes; 
they did. But I don't recall that date. 
Q. Don't you know it was the afternoon after the day you went to 
‘the operating room? A. The :day I went to the operating room was the 
day -- I mean the X-ray room; I am sorry -- was the day they took 
me to the stroller. But they did do a spinal tap on me in Emergency 
Hospital; but I don't recall the date, sir. 
| Q. Let's see if we can get it straight. You went to the operating 
room on July 27. Isn't that correct? A. July the 27th I went to the 
operating room? Iwas admitted to the hospital on the 27th of July, and 
_ was in there for a week's bed rest. I didn't go to no operating room the 
same day I went to the hospital. 
Q. I thought you went in the hospital July 2lst. A. The 21st, 
that is right; Iam sorry. It was the 28th, that is right, because I was in 
there for a week’s bed rest. And that would be the 27th. I beg your 
- pardon. 
Q. And you went in the operating room July 27th? A. Yes. 
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Q. Then yousaid it was the next day, the 28th, you had the X-ray 
taken? A. That is right. 
Q. And you say it was that afternoon of the 28th you used the 
walker? A. That is right; I did use the walker. 
Q. Now Iam asking you if it is not a fact that that afternoon, the 
28th, is the afternoon you had the spinal puncture. A. No, I didn't have 

126 no spinal puncture that day. I didn't have it that day. I was taken 
down to walk in the walker that day, in a wheel chair. It was that after- 
noon. , 

Q. Now, if the nurses' notes for the afternoon of July 28th show that 
you had a spinal tap that afternoon by Dr. Newman do you say that the 
record is wrong? 

MR. DAVIS: I object. : 

THE COURT: What is your objection, sir? | 

MR. DAVIS: That is purely an argumentative question, and that is 
the function of the jury, if Your Honor please. If the nurses testify one 
thing and the plaintiff testifies another, there is an obvious conflict. 

THE COURT: Do you concede there is a conflict? 

MR. DAVIS: I do, Your Honor. | 

THE COURT: All right. 

MR. DAVIS: And she has already testified she did not have the 
spinal tap the day she had the walker exercise. | 

THE COURT: You used it for that purpose, or the purpose of see- 
ing if it would refresh her memory? , 

MR. WELCH: Iam giving her the opportunity to refresh her 
memory. 

THE COURT: And I will permit it. 

MR. WELCH: And give her an opportunity to deny that the record 
is correct, if she wants to. 

THE COURT: All right, sir. 

127 BY MR. WELCH: 

Q. Let me show you, this is the hospital record for the 28th of 
July, 1949, and here is the record for the 27th. The record for the 27th 
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shows you went to the operating room and returned from the operating 
| room. 
| The record for the 28th shows that you had a spinal tap by Dr. 
Newman, in the afternoon of the 28th. Will that refresh your recollec- 
tion, or do you say that record is wrong? A. I still say the record is 
wrong. 

Q. Between the time you went in the hospital on the 21st and the 
time you were taken to the operating room for the aspiration of the knee, 
on the 27th, you testified that you didn't receive any medication at all. 

A. During that week, that length of time, I was on bed rest. 

Q. During that week, from July 21st? A. No, I didnot. I didn't 
get any attention at all. 

Q. Nothing for pain? A. No, sir -- only to have a cradle put over 


top me under the covers. 


Q. Iam talking about medicine now. A. No, I didn't get any 
medicine. 

Q. You didn't receive any medicine for pain? A. No, sir. 

Q. This is the record for July 21st, now, and I am going to ask you 
if you know what seconalis. A. Seconal? 

Q. S-e-c-o-n-a-l --- seconol or seconal? A. No, I don't know 
what that name is. 

Q. Do you know what codeine is? A. Codeine? 

Q. Do you know what aspirin is? A. Oh, yes. Well, I could 
have taken an aspirin. Sure, I could have taken an aspirin, or something 
like that. 

Q. Did you receive other medicine than aspirin during those days 
you were in the hospital? A. Idon't recall, sir. They could have 
given me something. 

Q. Now, on the 22nd the record shows "Medicine P.O." That means 
by mouth -- for pain. A. They could have given me medicine for pain; 
I don't doubt that. 

Q. What? A. They could have given me medicine for pain in my 
leg. I don't doubt that. 
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Q. You got medicine for pain almost every day and night while you 
were lying there in bed. <A. That is all Idid get. I did not get no other 
medical treatment, other than a cradle over my leg. with blankets and 
sheets over top of it. 

Q. Mrs. Welch, I understood you to say, in answer to Mr. Davis' 
question, that for that whole week you didn't get any medicine at all. 

A. I don't think I said anything about medicine. It wasn't "medicine" 
that was said. It was "treatments," that I recall. | 

Q. Then you don't consider the administration of medicine while 
you are sick in the hospital as being part of your treatment? A. I 
always thought "medicine" and "treatments" were used as different 
words. | 

Q. They did put some sort of a protective cradle device over your 
leg, too, didn't they? A. Yes, they did. : 

Q. I assume that you yourself can describe what your leg looked 
like the day you went inthe hospital, July 21st. Can you do that? A. It 
was swollen. It was swollen from my foot up into my knee. 

Q. Did you say it was "greatly'swollen? A. Yes. 

Q. Or "badly" swollen? A. Yes, badly swollen. 

Q. And how about color? A. It was inflamed. 

* * * * * * 

Q. Did it pain you more when you moved or when it was still, or 
either way? A. It pained me either way. | 

Q. Either way, it hurt justas much? A. Yes. 

Q. During that week between July 21st and July 27th, did you see 
your leg every day, sometime? A. DidI see it every day? 

Q. Yes. A. In the hospital, you mean? 

Q. Yes, ma'am. A. Why, sure. 

Q. Can you tell the jury whether the swelling modified, decreased? 
A. It went down some on the bed rest. 

Q. What part of your leg did it mostly decrease; in? A. Oh, it 


decreased in the whole part, as far as I can recall. : 
£ * * * * * 
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187 Washington, D. C., 
Friday, October 5, 1956 
* * * * * * * 
139 LAURA B. WELCH 


returned to the stand and was examined and testified further as follows: 
CROSS EXAMINATION (Resumed) 
BY MR. WELCH: 

* % ae * * a * 

142 QQ. I understood you to say yesterday that there was only one 
needle actually inserted in your knee. A. I must have been quite con- 
fused, because there were several needles. There was one for the 
novocain and one for the syringe. 

143 Q. Thatistwo. A. Yes. 

Q. What do you mean by “several”? A. Two. 

Q. One needle was used to inject the novocain, and then a little 
later a needle was injected in your knee to remove the fluid? Is that 

correct? A. Yes. 

Q. Who injected the needle that removed the fluid? A. Dr. New- 
man. 

Q. Did you actually see the injection of that needle? A. I saw 
the needle, sir; and I didn't feel it, because I was novocained. But I 
saw the needle and I saw the syringe. 

Q. But you didn't feel the penetration of the needle because of the 
anesthetic? Is that correct? A. That is right, sir. 

Q. Could you feel what you refer to as "pressure"? A. No, sir. 

‘Only when I had that pain. The only thing I felt was when I had that ter- 
rific pain. 

Q. And what you called the "pressure" that was being done by Dr. 
Inglehart, you say, you couldn't feel his hand making that pressure, could 
you? A. No, sir; I was novacained. . 

Q. Now, is it a fact that the fluid as it came out of your knee came e 


144 through the needle into the syringe? A. Yes, sir. “ 
* bd * * e % * 
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BY MR. WELCH: : 

Q. Did the needle remain in your knee while the pressure you 
described was being exercised? A. Yes, sir. : 

Q. Then the fluid came through the needle into the syringe? Is 
that correct? A _ Yes, sir. 

Q. After the needle was removed, was any fais fluid expressed? 
A. The needle was removed when I had sucha terrific pain from some 
hard pressing that was given to me. : 

Q. I didn't ask you that. I said, after the needle was removed was 
any further fluid expressed from the knee? A. That was fluid on the 
pillowcase. : 

Q. I didn't ask-you that, either, Mrs. Welch. A. Iam sorry. 
I don't understand your question. | 

145 QQ. Your own counsel, Mr. Davis, asked you yesterday if the fluid 
came out through a hole in your knee. That was at the time you said 
only one needle was inserted in the knee. I am asking you, after the 
needle was withdrawn, the needle attached to the syringe, was any fur- 
ther fluid expressed from your knee? A. Was there any other fluid taken 
out, is that what you mean? 


Q. After the syringe needle was removed. A. es sir. 
Q. Then how would any corruption you speak of get on the pillow? 


A. There was corruption and blood on the pillow. 

Q. Iam asking you, how did it get there? A. I don't know, sir; 
but it was on it. | 

Q. You saw the fluid coming from your knee into the syringe, you ¢ 
said, didn't you? A. I didn't say that. I say I saw the needle in my 
knee, with the syringe on it, that was taking fluid off. 

Q. That is what I thought you said. Did that mean you saw the 
fluid come into the syringe? A. I didn't see the fluid come into the 
syringe. But the needle was put in my knee with the syringe on the end 
that carried the fluid off. | 

Q. Well, did you see how any fluid or soeruption, as you called 

146 . it, got onto the pillow? A. I don't know, sir, how it got on there; 
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but it was on there. And I stayed on that pillow all night like that, 
under my leg. 
| Q. Did you see any fluid spilled out of the syringe? A. I didn't 
see it, sir. I just saw it on the pillow. 

Q. When did you observe the corruption on the pillow? A. When 
I was taken back to my room from the operating room, the pillow was 
still left under my leg. 

Q. How long did it take to go through the procedure of injecting 
novocain, waiting for the novocain to take effect, and then doing the 
procedure you have described of removing the fluid from your knee? 

*x ™ * * * * * 

THE WITNESS. It was around an hour and a half, I should imagine, 
because I was in there quite a while. 

BY MR. WELCH: 

Q. Did you remain in there any considerable length of time after 
they finished working with your knee? A. No; I was taken right back 
to the ward. 

Q. Then according to the estimate that you are giving us, it took 
them about an hour to get the fluid out of the knee? Is that correct? 

147 A. Yes, sir. 

Q. When you arrived back to the ward from the operating room, 
were you put right back in bed? A. Yes, sir. 

Now at that time was your knee swelled? A. Yes, sir. 

Was it swelled as badly as when you had come into the hospi- 

It was just a little bit gone down, but it still stayed swollen. 

And was it still red and hot? A. I can't recall, sir. 

Were you out of bed, then, that day after you were brought back 
from the operating room? A. The day I was brought back from the 
operating room? No, I wasn't out of bed. I was put in the bed. 

Q. And the next morning, the 28th, is the morning you went to the 
X-ray department? A. Yes. Well, the next day they held a consulta- 


tion of doctors, and -- 
Q. Who were the doctors that were in consultation? A. I don't 
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know, sir, other than Dr. Inglehart and Dr. Hawfield. I don't know 
who the other doctors were at all. 
xe * * * bd ae * 

148 Q. I may be misunderstanding you. I asked you if the next morning 
after you were taken back to your room from the operating room was the 
morning you were taken to the X-ray department. And you said -- 

A. Well -- 

Q. Wait a minute, please. And you said they held a consultation. 
A. Iam sorry. I was confused on that question. The next morning 

149 they did take me to the X-ray room. After being to the X-ray 

room was when they held the consultation of doctors. I was a little con- 
fused on that. ! 

Q. Was there a consultation of doctors after you went to the X-ray 
room, in your presence? A. No, sir. | 

Q. How do you know that there was a consultation of doctors held? 
A. I was told. 

Q. Whotold you? A Iwas told by one of the doctors. 

Q. Who told you, Mrs. Welch? A. I don't know whether it 
was Dr. Inglehart or Dr. Newman that told me they were going to 
hold a consultation of doctors. I can't recall the a -- or whether it 
was Dr. Hawfield who told me. i 

Q. When were you told that? A. I was told the day, or it could have 
been the day or the day after the X-ray picture was taken. 

Q. You mean it was either the day the X-rays were taken, or the 
day after the X-rays were taken? A. The day after, it could have been. 

Q. Some doctor told you that they were going to have a consulta- 
tion about it? A. Yes. i 

150 Q. And did I understand you to say that you _— told the consul- 

tation was to decide whether to put your leg in splints ' A. That is 
right -- in a pillow of splints. : 

Q. Why did you mention Dr. Veal in that conversation? A. I 
only mentioned Dr. Veal because he was a vein specialist that locked 
at my leg when I was in the hospital. 


151. 
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Q. You testified yesterday, in response to Mr. Davis, that he 
examined your leg two or three days after you went in the hospital? 


A. Dr. Veal did examine my leg, to see -- 


Q. Iam not questioning that. Iam talking about time. A. I 


don't recall time, sir. It has been 7 years ago and it is hard to remem- 


ber times. 
Q. Well, it would be well to say "I don't remember," if you don't 
remember. But didn't you testify yesterday for Mr. Davis that Dr. 


Veal examined your leg two or three days after you went in the hospital? 


A. Dr. Veal did. 
Q. Iam talking about the time, ma'am. A. I don't recall the 


‘times. It could have been two or three days. 


Q. And it could have been after the X-ray pictures? A. No, it 
was not after the X-ray pictures, sir; it was before any X-ray pictures 

were taken of me that Dr. Veal and the other doctor examined 
my leg. 

Q. We went through that yesterday. Now we are up to the day or 
the day after the X-ray pictures. Did somebody tell you at that time 
that Dr. Veal was going to be in consultation? What is your answer? 
A. No, sir. 

Q. Then why did you testify that, that they held a conference? 


A. I told you I just didn't know what doctors were going to be in there. 


How should I know what doctors were going to be in there? 
Q. I can appreciate that. But if you didn't know, why did you 
testify they held a conference with Dr. Veal and the other doctors? 
A. Because Dr. Veal had looked at my leg. He could have gone in 
the conference with them. How do I know who was in conference? 
THE COURT. Madam, are you saying you don't know who went 


in conference? 


THE WITNESS. Yes, sir. 
BY MR. WELCH: 
Q. Then if it was Dr. Inglehart who told you that they were going 


to have a conference, Dr. Inglehart did not tell you the names of the 


_—_ | ee of? 
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doctors who would be in the conference, did he? A. I don't know the 
“3 152 names of the doctors. : 
e) Q. What, ma'am? A. I don't know the names of the doctors who 
: were in conference. 
THE COURT. He just asked you whether Dr. Inglehart did tell you 
the names. ! 


THE WITNESS. No, sir; he didnt. 
THE COURT. All right. 
BY MR. WELCH: | 
‘ Q. Before the novocain was injected in your knee, what if anything was 
done with your leg? Did it remain straight on the table or bed, or what 
was done? A. There were pillows put underneath of it. 

Q. How many pillows were put underneath of it? A. I don't 
recall just how many. The leg was elevated with pillows. I couldn't 
tell you whether it was one or two; but it was elevated high. 

Q. For the purposes of the record, I think it would make a lot of 
difference whether one pillow was usedor whether several pillows were 
used. A. I can't recall, sir. There were pillows under my leg. 

Q. Who put the pillow under your leg? A. I don't recall who 
put the pillow under my leg. It could have been the nurse. I don't recall. 

153 Q. Actually what happened, Mrs. Welch, is that a pillow was put 
under your knee before you left the ward, so that your leg would be com- 
fortable in riding along on the cart. Isn't that correct? 

MR. DAVIS. I object to that as being sa i There is no 
evidence of that. 

THE COURT. He is asking her the question. | 

Do you know? Do you know about it? First, was it put under your 
leg before you left the ward? 

THE WITNESS. Yes, sir, because I had sativa, at all times under 
my leg in the hospital. Pillows were always under my leg. 

THE COURT. All right. | 

BY MR. WELCH: 
Q. It was while you were in bed before you were transferred to the 
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cart that there was a pillow under your knee to keep your leg comfor- 
table in bed. Isn't that correct? A. Yes, sir. 

Q. And when you were removed from the bed onto the cart, the 
nurse put that pillow under your knee to keep your leg comfortable 
while you were being moved to the operating room. Is that correct? 

A. I can't recall, sir. She could have. There was pillows always 
under my leg. 

154 Q. The point Iam getting at is, no additional pillows were put 
under your knee in the operating room, were they? A. I don't know 
whether there were or not. I can't recall back to that time. But the leg 
was elevated high. 

Q. Mrs. Welch, yesterday you testified that in the operating 
room they put pillows under your leg to elevate it. A. They could 
have. 

Q. I know they could have. But that is what you testified yester- 
day. Now isn't it a fact that no pillow was put under your leg in the 
operating room? You only had the pillow that was put under your leg when 
you were put on the cart, to make your leg comfortable. A. I still 
can't recall, sir. I don't recall how many pillows was there. I know my 
leg was elevated. I can't recall whether they put another under there 
or not, to makeit elevated higher. 
| Q. When we speak of the leg being elevated -- pardon me a moment 
(getting pointer from the blackboard). Of course I can't bend this; but 
let us assume roughly that this was your leg and you were lying on your 
back on the table. When you talk about elevating, do you mean your 
leg was elevated up in the air like that? A. My leg was raised, yes. 

Q. Isn't it a fact that the only elevation of your leg was a little bit 

155 at the knee where it came over the pillow? A. No, it wasn'ta 
little bit at the knee. It was a lot at the knee. My knee was taken and 
bent down. I just can't describe the position the way the knee was pressed 
on. But it was -- it was not lying flat. 

Q. Well, if this is your leg, wasn't the elevation just simply like 
this, with a pillow under your knee? A. The elevation was higher than that. 
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Q. How much higher? That much? That much? A. No; it 
wasn't like that. The knee was elevated up. : 

THE COURT. Madam, was your heel on the bed and your knee 
lifted? 

THE WITNESS. Yes, sir. 

BY MR. WELCH: 

Q. Then your heel was on the bed? A. Yes, sir. 

Q. And the elevation was under your knee? A. Yes, sir. 

Q. So that, generally speaking, the presentation of your leg was 
something like that? A. And several times my whole iat was put off of 
the pillow and the pressing done on it. : 

Q. Iam getting now as to what it was when you ay there on the 
table. Is that what it was? About like that? A. It could have been like 
that. I can't recall, sir. | 

156 Q. Can you recall at that time that you couldn't bend your knee 
yourself? A. I could certainly bend my knee myself. I could only re- 
call I couldn't bend my knee after I had been to that operating room 
and was taken down and walked in a walker. That is the only time I 
couldn't bend my knee. : 

Q. But you could bend it before you went to the walker? 

A. I certainly could bend it before I went to the walker. I could have 
walked in that hospital. 

Q. When you did bend the knee, if you could bend it, in its swollen 
and red condition, did it hurt you to bend it before you went to the operating 
room? A. Oh, no. Only the leg hurt me. The knee didn't hurt me at 
all. It had some soreness in it, but not pain. | 

Q. But the knee didn't hurt you to bend it yourself? A. No, it 
didn't hurt to bend it. | 

Q. And the knee didn't hurt you when you stepped on that foot? 

A. No. ! 

Q. Not at any time before you went to the hospital, either ? 

A. No, not the knee is where I had pain in it. : 

Q. Did you say you remembered you had the spinal tap in your 
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ward room on the afternoon of the 28th? A. Dr. Newman. 


157 Q. After that was done, did you remain in bed for some time.? 


158 


A. Yes. 


Q. How long? A. Well, my bed had to be flat for overnight, I 
believe. | 

Q. Then there came a time when a splint was put on your leg? 
A. No, sir. You are a little bit ahead of the story right now. At that 
time when I had the spinal tap taken, Dr. Hawfield came in and told me, and 


said to me, that if necessary they had a specialist there, and if I needed 
-one of the regular shots that he had for this, why he would give it to me. 


He said it wasn't necessary, I didn't need no special shots, for persons 
that had that kind of disease, and it was catching, or doing your body harm. 


. He said that special shot wasn't necessary; soI never gotit. I don't 
know who the specialist was. But I was told that by Dr. Hawfield. 


Q. Mrs. Welch, you are not talking about the same thing Iam 
asking you about. You didn't answer my question at all. I wasn't talk- 


ing about shots. I wasn't talking about disease. 


I simply asked you if after the day they did the spinal tap, there 
did come a time when they put splints on your leg. <A. Yes, sir. 

Q. And what you started to talk about was the time that Dr. New- 
man came and talked to you about the other disease, isn't it? A. No. 


-The reason I brought that in was because you were talking about the 


spinal tap. 

Q. Well, let's see if we can get straightened out, then. There 
did come a time when they put splints, a pillow splint, on your leg. Is 
that correct? A. Yes. 

Q. Now who applied that? A. Dr. Mitchell, I believe, sir. 

Q. How long did that splint remain on your leg? A. Several 
days. 

Q. Now, at that time your knee was still swelled and sore, was 
it? A. It was still swelled. I can't recall too much about it, sir. 
However, it was still swelled. 

Q. And did the swelling continue to diminish? A. No, sir. 
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It stayed swollen. ; 

Q. The swelling was gone when they put the cast on it, wasn't 
it? A. No, sir. They casted me and the swelling. ! 

Q. You mean they put the cast on your leg while the knee was 
still swelled? A. Yes, sir. 

Q. How long did that cast remain on there? A. That cast re- 
mained on one week, because they said I had too much swelling in the 
leg and they took an X-ray picture of it. That is when they removed the cast, 
because I had too much swelling to have a cast on my leg. 

Q. Too much swelling? A. Yes, sir. : 

Was that cast taken off? A. Yes, sir. 3 

Who took that cast off? A. Dr. Mitchell. 

And then another cast was puton? A. No, sir. 
No other cast was put on? A. No, sir. 


Q. Wasn't there a cast on your leg when you left the hospital ? 
A. A cast was on my leg when I left the hospital, sir. But I left the 


day after the cast was put on, and the cast stayedonfor one month. 

The cast was removed when I went back to Dr. Mitchell. The 
cast.stayed on for one month. The cast was put on one day. It had to 
dry, and I went home the next day with the cast on. And it stayed on 

for one month. : 

* * * * x * * 

Q. After the cast was taken off your leg and after you had the 
physiotherapy at Emergency Hospital, you say you had an operation on 
that knee by Dr. Engh? A. Yes, sir. 

Q. When did Dr. Engh operate, approximately? A. In 1953, I 
believe, sir. 

- @. And you left the hospital in August of 19497 Is that correct? 
A. That is right, sir. 

Q. So it was four years after that, at least, bathre Dr. Engh 
operated on your knee? Is that correct? A. That is right, sir. 

Q. Now, in the meantime had you had any other operations? 

A. Yes, sir. Dr. Engh did surgery on my foot. : 
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Who did surgery on your foot? A. Dr. eet 
Dr. Engh? A. Yes, sir. 
When did he do the surgery on your foot? : 
* * * * %* * 
A. It was in 1952, I believe, sir. 
Q. At least a year before he operated on the knee? Is that 


*02 OO 


correct? A. But I had had surgery on my -- I beg your pardon. Go 


ahead. | 
Q. I say it was at least a year before he operated on the knee? — 
A. I don't know, sir. I think it was six months, because after the sur- 


gery on the foot, he allowed me time to recuperate from the operation 
on my foot before he did the knee. I think it was around about six months. 


Q. Before he operated on the foot -- and, by the way, on which 


foot did Dr. Engh operate? 
166. 


A. On the right foot. | 
Q. He didn't do anything on the left foot? A. No, sir. 
Q. Before Dr. Engh operated on the right foot, did you have-any 


other operations after you left Emergency Hospital ? A. Well, at that 
time, before Dr. Engh had my foot, Dr. Hodges had my foot. And he 
claimed my arch had dropped in that foot there, and he didn't do surgery 
on it; he did surgery on my toes. When I had my first blood clot, I 
walked around on it and I wouldn't go to the hospital. And so my toes 
were crooked, and Dr. Hodges took me over forthe toes, and he didn't 
do the operation correctly. And Dr. Engh took me over for the toes, 


and the toes were corrected right. 
Q. All lam trying to get at the moment is the chronology of this 
thing. Before Dr. Engh operated on your right foot, as you have'‘told us, 


did. 


167. 


Q. Dr. Hodges operated on which foot? A. The right foot. 

Q. What time did he do that? A. I can't recall the date, sir. 

Q. It was after you came out of the hospital at Emergency, was it? 
A. Yes, sir. 


did anybody else do any operation on your foot? A. I told you Dr. Hodges 


i arcane 
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Q. Now, at the time that Dr. Hodges operated on your right foot, 
what was the matter with the foot so far as you could see? A. My two 
toes were crooked. 

Q. Did it hurt? A. The two toes. | 

Q. Did the foot hurt? A. No, the foot didn't hurt. 

Q. It didn't hurt you to walk on it? A. No. I could walk on my 
foot. No, sir. | 

Q. What, ma'am? A. No, the foot didn't hurt me. It was just 
that the toes were crooked. | 

Q. There was no hurt, nopain? A. Nopain. | 

Q. Do you know whether in the operation they removed any bone 
or anything of that kind? A. No, sir; I don't know what they did. 

Q. Then after you left Emergency Hospital, you had one operation 
on the right foot by Dr. Hodges, one operation on the right foot by Dr. 
Engh? A. Thatis right, sir. But before I went to Emergency Hospi- 
tal, I was going in for my foot when I had this second case of phlebitis, 
because Vocational Rehabilitation had me ready to go in when my second 

168 case of phlebitis came up. | 

Q. In other words, just before the condition for iad you went to 
Emergency Hospital, Dr. Hodges had planned ne to operate on the 
foot? A. That is right, sir. | 

Q. So it was intended to do that operation, even before you went 
into Emergency Hospital? A. That is right, sir. : 

* * REDIRECT EXAMINATION ‘* * 

172 BY MR. DAVIS: | 

Q. Mrs. Welch, during the course of your cross examination by 
Mr. Welch, counsel for the defendants, he resorted to some demonstra- 
tive evidence. Let's see if I get this picture correct 80 the jury will 
understand it. When you were on this portable stretcher, you were 
lying flat on your back. Is that correct? A Yes, sir, 

Q. With both legs extended in front of you on this cart? 

173 A. Yes, sir. 
Q. Your left leg was flat with the saa and your gh leg was 
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elevated with one or more pillows underneath it? A. Yes, sir. 

Q. Now, the only part of your leg that was elevated, as you have 
said, is the knee? Is that right? A. Yes, sir. 

Q. The foot was not elevated? A. No, sir. 

Q. Your leg was not up like that? A. No, sir. 

Q. Now when the knee was elevated in this position, do I understand 
you correctly that after the needle was inserted to withdraw this fluid, one or 
the other of the doctors was pressing up and down on your knee this way, 

or was he simply pressing against the knee? A. Pressing it the other 
way. 

Q. You mean flexing it up and down? A. Yes, sir. 

Q. You are sure of that? A. Well, he was pressing all around 


my knee, sir. 

Q. And also up and down? A. Oh, yes, sir. 

MR. WELCH. Of course, she is sure of what counsel is doing; but 
I haven't heard her say that that is what the doctor did, is push her leg 


up and down like that. I think we should have that from the witness, 
and not from counsel. 

THE COURT. Is it a fact, madam, that they did press your knee 
up and down? Is that right? | 

THE WITNESS. Yes, sir. 

* * ak 

BY MR. DAVIS: 

Q. So that we definitely understand you, Mrs. Welch, in addition 
to actually putting pressure against the knee, one or the other of the 
doctors actually pressed on the knee to flex it? Is that correct? _ 

A. Yes, sir. 

Q. And do I understand from your testimony yesterday that it was 
on the fourth or fifth such flection of the knee that you heard this snap? 
A. Yes, sir. 

Q. And felt this instant pain? A. Yes, sir. 

Q. Now let me get you straight on this point of time. 

Iam as interested in this as Mr. Welch is, with reference to this 
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spinal tap taken by Dr. Newman. That was done the cay after the aspirat- 

ing procedure? Is that right? A. Yes. 

3 MR. WELCH. Justa minute, if the Court please. That is abso- 

a lutely contrary to what she herself testified. It is absolutely contrary to 

what the records show. The X-ray was taken, according to her testi- 

mony, and according to the record, on the morning of the 28th, the 

day after she came from the operating room. 

MR. DAVIS. The aspirating procedure was on the 27th. 
MR. WELCH. Pardon me. Iam talking to the Court. Her own 
testimony and the records show the spinal tap was that same afternoon 

of the 28th, and not the day after. | 

THE COURT. That is my recollection of the evidence, Is that 
correct? : 

THE WITNESS. It could be sir. I was confused. 

THE COURT. It is not a question of what it could be. Didn't you 
testify that the X-ray was taken on the morning of the 28th, and that the 
other operation followed that? Is that the fact, or not? What did you 
testify? | 

THE WITNESS. No. That day I testified that I was taken in a 
stroller that day when I had the X-ray picture. 

THE COURT. That is the 28th? 

THE WITNESS. Yes, sir. ! 

* *x bd * bd * * 

177 THE COURT. Now, Mr. Davis, she says Iam correct. We have 
gone about this a long time. Let us see if we can straighten ourselves 
out. ! 

I understand her now to say that on the 27th this operation was per- 

formed; on the 28th there was an X-ray taken and on the 28th there was 
a stroller incident, and it might have been that the won 4 tap occurred 
on the 28th, also. 
THE WITNESS. I can't recall, sir. 
178 THE COURT. Is that your best recollection? 


THE WITNESS. Yes, sir; it is. 
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THE COURT. In other words, you don't know whether it was the 
28th or not? 

THE WITNESS. That is right. 

BY MR. DAVIS: 

Q. Regardless of the actual date, Mrs. Welch, will you tell us 
whether this spinal tap -- now make sure you understand my question 
before you answer it -- was this spinal tap taken by Dr. Newman taken 
before or after the taking of the X-ray? A. It was taken after the 
X-ray. 

Q. After the X-ray? A. Yes, sir. 

Q. The X-ray came first? A. Yes, sir. 

Q. And then from Dr. Inglehart you have told Mr. Welch you were 
informed that there was to be a conference of doctors on the afternoon 
of the 28th? A. Yes, sir. 

Q. And you were told that, were you, before or after the X-ray 
of the knee had been taken? A. After the X-ray was taken. 


ce *% x * * + 3 * 
195 OTIS JOSEPH WELCH 
* x ak * x * * 
DIRECT EXAMINATION 

BY MR. DAVIS: 

* * * a * Bs + 3 
196 Q. What is your occupation? A. Iam the manager of the Rund- 

lett Rim & Wheel Company. 

* * * * * * * 


Q. How long have you been employed by that company? A. 28 
years. 

Q. What relationship if any are you to the co-plaintiff, Laura B. 

Welch? A. Iam her husband. 

Q. When and where were you married to her? A. Wewere mar- 
ried in Rockville 20 years ago. 

Q. And have you lived together as man and wife during the inter- 
vening 20 years? A. That is right. 
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* * % * a , %* + 

THE COURT. Mr. Davis, you know what congenital means; and 
if it is stipulated that it is congenital, you can certainly argue from that. 
And that is all you need. Is there any contention about its being congeni- 
tal? 

MR. WELCH. No, no contention. 

MR. DAVIS. May we have the stipulation with the jury, that that 
stipulation is made? 

THE COURT. You have no objection to sain it is congenital? 

MR. WELCH. No. I would prefer that the Court make the state- 
ment, not counsel. 

THE COURT. All right. : 

er aK x * * | % % 

THE COURT. Ladies and gentlemen, Iam authorized by counsel 
to state to you that the syphilis that this young lady has or had is congeni- 
tal in character. : 

MR. WELCH. And there is no issue as to that. © 

THE COURT. And, as counsel says, there is no issue as to that. 
You will treat that as the fact. i 

BY MR. DAVIS: 

Q. Mr. Welch, bringing you down soepitiealiy to » the year 1949, 
will you state what your wife's general physical condition was in the 
summer of 1949, prior to July. Iam referring now to the months of 
May and June, 1949. A. It was all right, except just her toes on the 
left foot. : 

Q. Just her toes. Was she ambulatory; that is, able to get about? 
A. That is right. | 

Q. Was she able to do herown housework? A. That is right. 

Q. And at that time did you live in a house or in an apartment? 

A. Ina house. : 

Q. Where was that located? A. Out in Wheaton vuuage, Mary- 
land. 


Q. Did there come atime, about July 21, = when to your 
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personal knowledge she went to Emergency Hospital in this city? 
A. In what month? 
Q. July 21, 1949. A. That is right. 
Q. You have personal knowledge of that, do you, sir? A. That 
is right. 
Q. How did she get to the hospital that day? <A. I carried her. 
Q. And how did you carry her, as you say? In your car, or 
did you go by cab or by bus? A. I carried her in my own car. 
Q. You went in your own car? A. That is right. 
Q. And on your arrival at the Emergency Hospital that day, what 
time of day was it? Morning or afternoon? A. It was in the afternoon. 
Q. How did your wife get into the hospital? A. I picked her up 
and carried her in. 
202 Q. You carried her in your arms? A. That is right. 


* % * * x * 


You went back to work? A. That is right. 


Q 
Q. After she was admitted to the hospital? A. That is right. 
* 54 * * * * * 


203 
Q. After that, Mr. Welch, how often did you visit your wife? 
A. Every night. 
cs a ss * * ci x 
Q. On any of those visits to your wife did you have any conversa- 
tion with any of the doctors attached to Emergency Hospital? A. Dr. 
204 Hawfield. 
Q. Can you fix the time of that conversation? A. It was right after 
visiting hours. 
* * * * 2 E * x 
Q. Well, was it the day that she was admitted or the day after or 
the middle of the week or the end of the week? A. I imagine it was 
about a week afterward. 
* * x a * * a 
205. Q. Now will you tell us the substance of that conversation, Mr. 
Welch. A. It was about this disease that she had, and I asked him | 
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about it. I asked him, "Well, how come that she has got it and I dén't 
get it?" ! 

e a * x * | * * 

A. And he said he didn't know nothing about that. And I said, 
"Well, why is it if she has got it, they can't cure it And he said he 
had to go. That was-all. : 

* * * * * ® * 

208 Q. What was her condition upon discharge from Emergency Hos- 
pital? A. Well, she had the cast on, and she was on crutches. 

Q. Do you know what she had the cast on for? * * * A.- For 
that fractured knee. : 

* * * * * * * 

Q. Had your wife at any time prior to her admission to Emergency 
Hospital on July 21, 1949, to your personal knowledge, been involved in 
any accident? A. No, sir. 

Q. Had she sustained any fall? A. No,sir. | 

209 Q. Had she had any shock or trauma whatsoever to her body? 
A. None as I know of. : 

Q. Do you know for what condition she was admitted to Emergency 
Hospital in the first place? A. It was for that blood clot. 

Q. Ablood clot? A. I can't pronounce what the doctors called 


| 


it. 3 
Q. You mean because of the medical name for it? A. That is 
right. : 
Q. Would the name "thrombo phlebitis" refresh pour memory? 
A. That is right. | 

Q. And do you know in what part of her leg this complaint of 
thrombo phlebitis was? A. It was between her ankle and her knee. 

Q. Between the ankle and the knee? A. That is right. 

Q. Had she ever made any complaint prior to July 21st to you of 
anything being wrong with her knee? A. No, she hadn't. 

Q. After her discharge from the hospital with this cast on that 
you have spoken of, did you take her back to your home? A. That is right. 
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210 Q. And from then on, Mr. Welch, what was her condition as to 
getting about? A. She couldn't do nothing. She could go back and forth 
to the toilet. That was all. | | 

Q. Who did the housework that was necessary? A. I did. 

Q. And what type of housework did you have todo? A. I had to 
cook the meals, clean the house. Wash the clothes. | 

Q. Who had done those duties before July 21, 1949? A. She had.. 

Q. And how long have you been doing that kind of work in and about 
your home, Mr. Welch? A. Since 1949. 

Q. You have been doing it since 1949? A. That is right. 

Q. Did there come a time when you were obliged to give up your 
house? A. That is right. 

* * * Xe * cd * 

Q. Mr. Welch, how long after 1949 did you continue to live in the 
house you were living in then? A. I think it was a couple of years. 

Q. And what kind of housing accommodation are you living in now? 

A. We have a one-bedroom apartment. 

* * bd * x * * 

Q. And with reference to your apartment living, from about 1951 to 
the present time, you have lived in the same apartment? A. That is 
right. ‘ | 

Q. And who has done the work necessary in that apartment, such 
as cooking and cleaning? A. I have. 
Q. And laundry, and soforth? A. I have. 


* cd * » 8 * * a * 


Q. Mr. Welch, was your wife able to walk prior to July 21, 1949, with- 
out difficulty or any artificial aids? A. That is right. 

Q. Has she been able to walk since the early part of August, 1949, 
without crutches ? | 


A. No, sir. 
Q. Has she used crutches ‘continuously mye her discharge from 
ie hospital? A. That is right. 


* * _* 
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CROSS EXAMINATION 
BY MR. WELCH: 
Q. Mr. Welch, who told you your wife had a blood clot? A. This 
doctor, Roth. 
Q. Dr. Roth? A. Yes. | 
Q. When did he tell you that? A. Well, the day he was at the house 
to see her. 
Q. Was that oa same day you took her to the hospital? A. That 
is right. 
Q. And how many times had Dr. Roth seen her? A Just that 
once. 
Just that one morning? A. That is right. | 
So far as you know, he never saw her before? A. No, sir. 

‘He never saw her afterwards? A. No, sir. 

He took a look at the leg and said it was a blood clot? Is that 
it? A. That is right. 

214 Q. Did any of the doctors who treated her at Emergency Hospital 
ever tell you it was a blood clot? A. I never talked to but one, and he 
didn't tell me. 

Q. How did you happen to start the conversation: with Dr. Hawfield 
with reference to the syphilis? A. Well, when he told her that she had it, 
then I told her to tell him I would like to see him one night when I came 
over. And he told her that he would see me that next night, alc after 
visiting hours. 


22020. 


Q. So the way the matter came up was Dr. Hawfield, or some 
doctor, came to your wife in the hospital and talked with her about 
syphilis, and then she told you that? A. That is right. 

Q. And then you talked to him the next evening when you came in 
the hospital? A. That is right. 

Q. Had anybody told you anything about syphilis 1 before that? 

A. Dr. Kauffman. | 

Q. So that you knew, before any mention of it was made in Emer- 

gency Hospital, that she had congenital syphilis? Is that right? 





A. Yes. 
* * * * * * * 
Q. Well, during the week prior to July 21st, did you see her 
walking around the house? <A. Oh, yes, I seen her walking. 
Q. Couldn't you see that she was having some trouble with that 
right leg? A. Not unless she would tell me about it. 
Q. You couldn't see whether she limped or not? A. I know she » 
was limping on account of her toes. | | 
Q. You thought she was limping on account of her toes? A. Yes. 
Q. You did see her limping, and thought it was because of her 
toes? A. Yes. 
Q. During that week did you look at the leg to see whether it was 
swelled or not? A. No, I did not. 
Q. Did you have any talk with her about the swelling in the leg? 
A. Not until she brought it up to me. 
7 Q. And the first time she showed it to you was what day? The 
21st? A. I don't remember. 
Q. It could have been several days before? A. I suppose it 
could be. I don't remember. 
Q. Well, I say it could have been several days before, couldn't 
it? A. It could have been; yes. 
* e % * * ae * 
Q. * ** Before you took your wife to the hospital, were you at 
home with her in the house? A. I was at work and she called me home 
and asked if the doctor had come. . 


Q. You weren't there when the doctor came? A. No, sir. 

Q. So the doctor didn't say anything to you about a clot, did he? 
A. No, sir. | 

Q. And who was it who told you it was a blood clot? It wasn't | 
‘Dr. Roth, was it? A. She did. 


Q. When I asked you a few minutes ago, you said Dr. Roth. 
A. He told her and she told me. 
Q. That is what she told you? A. That is right. 
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Q. So that on the morning that Dr. Roth looked at that leg, you 


didn't yourself look at it and you can't tell us how swelled it was, can 
you? A. No, sir. 


* * * % * | * * 
DR. EDGAR M. McPEAK 
* * * a * * * 


DIRECT EXAMINATION 
BY MR. DAVIS: 

* * * * * ! * * 

Q. You are what is known as a roentgenologist, are you not, 
Doctor? A. A roentgenologist. : 

Q. In other words, your practice is exclusively in the taking 
and study of X-ray pictures? A. That is right, sir. 

* * * * *  * * 

Q. Dr. McPeak, does your firm have what you. may call the X-ray 
concession at Emergency Hospital? A. We do, sir. | i 

Q. And did it have the X-ray concession at that eeEMe in July 
of 1949? A. They did, sir. | 

Q. Doctor, are you appearing in response to a subpoena duces 
tecum served upon your firm to bring certain X-ray pictures pertaining 
to the right knee of a Mrs. Laura Welch? A. Iam. : 

* * * * * * * 

Q. Will you examine those X-rays, Doctor, and select particularly 
any X-rays that were made on July 28, 1949. | 

x * * * * / * * 

A. Yes, sir; I have those that we made on July 28, 1949. 

* * * * % * * 

A. These are the X-rays that were made of Mrs. Welch at 
Emergency Hospital on July 28, 1949, the picture at the left being a side 
view, the picture at the right being one made from front to back. 

Q. Doctor, will you interpret those pictures, please, for the jury, 
as to what they show as to any fracture. A. The film to the right 
shows a fracture to the inside of the large bone of the lower leg at the 
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knee. It is known as the tibia. It is a fracture of the mesial half of that 
bone. 
. Q. Will you explain a little bit more in detail, Doctor, what is 
meant by the mesial half? A. That is the inside. 

sd * * % % * a * 

Q. And a little more particularly, would that be known as a frac- 
ture of the internal condyle of the right tibia? A. Yes, sir; that certain 
part of the tibia is known as the internal condyle. 

Q. The tibia is the larger of the two bones of the lower leg, is 
it not? A. That is true. 

, Q. And on the upper end of that large bone there are two such 
condyles, isn't that true? A. That is right, sir. 

Q. One more or less on the outside known as the lateral condyle? 
A. That is right. 

Q. And one on the inside known as the internal condyle? A. That 
is right, sir. 


Q. And the fracture you have just pointed out on that plate is a 
fracture of the inside or internal condyle? A. That is true, sir. 

Q. Doctor, does that view show any displacement or depression 
of the fragments of that fracture? A. The fragments are slightly de- 


pressed; yes, sir. 
* * * * 5 3 x * 


Q. * * * Doctor, do you have a later picture of the same knee, 
on or about September 1, 1949? A. Those are the plates made of 
her right knee on September 1, 1949. | 

Q. What do they show, Doctor, with reference to this same frac- 
ture we have been discussing?! A. Well, that shows no change in the 
position of the fragments. She is beginning to get some union of it at 
that stage. 

* * co cs x * * % 

226 Q. Now Doctor, what is the date on this next series of pictures 


taken of this patient's right knee? A. October 12, 1949. 
£ % x * * 








227 


228 


- 229 


75 

Q. What do they show as to any further healing o of this fracture ? 
A. They show continued healing. 

Q. What is the next series of pictures you have, ‘Doctor, of the 
same patient and the same knee? A. November the 8th, 1949, 

Q. What do they show, Doctor, as to the further healing, if any, 
of this fracture? A. They show a fairly firm bony union at that time. 

* * * * pd * * * 

Q. Now do you have a further series of X-rays made on or about 
August 25, 1950, which is approximately ten or eleven months later ? 
A. Ido, sir. | 

* x * x * * * x 

Q. What do they show as to the condition on August 25, 1950, 
which is approximately a little over a year after the original pictures 
were taken? <A. They show a solid bony union at the fractured area. 

Q. And the fracture is still visible? A. That is right, sir. 

Q. Doctor, do you have any later pictures beyond those you 
have just exhibited of August 25, 1950? A. Ido, sir. ! The next study 
was on July 2, 1951. This study was also made at our 1835 I Street 
office. 3 

* * * * * * ; * 

Q. And what does that show with reference to the condition of 
this fracture approximately two years after the original pictures t 
A. That shows the union continues to be solid. 

* * % * * * : * * 

Q. Doctor, were there any other pictures taken after July 2, 

1951, of this patient? A. Yes, sir. I madea study of her knee 
on August 6, 1953, at my office at 915 - 19th Street. 

Q. And at whose request was that study made? A. At the re- 
quest of Dr. Leonard Peterson. 

Q. That is approximately four years after the exiinn picture? 
A. Yes, sir. ! 

* * * * * * _ # * 


Q. Doctor, will you state a little more in detail to the jury what 
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you mean by a depression of the fragments of this fracture? A. It 
means that that particular area is lowered a little in relation to the 
opposite side of the bone. 

Q. Doctor, in any of these pictures that you have just exhibited 
to us, is there any evidence of arthritic changes in the knee of this pa- 

230 | tient, this right knee? A. I see none. 

Q. Doctor, would an X-ray picture show any evidence of the condition 
known as a Charcot's joint? A. You can demonstrate them on X-ray, 
after a certain stage; yes, sir. 

Q. Do your records indicate the age of this patient, not at the 
present time, but at the time you took the first pictures in 1949? 

A. In 1953 she gave me her age as 37 -- in August of 1953. Soin 
1949, which would be four years ahead of that, it would be 33. 4 
Q. Doctor, in any of these pictures you have just examined and 


ee ee 


interpreted for us, do you see any evidence of the condition known 
as Charcot's joint? A. No, sir. 

Q. Will you describe to the jury what is meant by a Charcot's 
joint? A. Well, a Charcot's joint is a disintegration of the bone; it 
just falls apart. 

Q. You found no such condition in any of these X-rays of this . 
patient? A. No, sir. 


* * * * * * * * 
231 CROSS EXAMINATION 
* * * * * * * * 


BY MR. WELCH: 
Q. In this instance as disclosed by these X-ray pictures, is 
there good position of the bone from the very beginning of the series of 
pictures right through to the conclusion of the series? A. The posi- 


tion of the bones is about as satisfactory as you ever see in a fracture 
of that type; yes, sir. 
Q. So that as to the inference in the question about-reduction, 
so far as you are concerned, there was no reduction to be done as such 
232 in this case, was there? <A. That is true, sir. 





236 


77 

* * * x * x ! * x 

Q. And the fracture held , SO far as you can tell from the X-ray 
pictures, in exactly the same position as it was when the first X-ray 
picture was taken, July 28th? Isn't that correct? A. That is so, 
sir. i 

Q. Now, from the X-ray pictures can you see any evidence of 
anything that would make that knee stiff or weak today ? A. No, sir. 

* * * * * x | * * 

Q. Is there any evidence in those X-ray pictures of anything that 
would cause or produce a stiff joint in that knee? A. | No, sir. 

Q. Is there anything in the X-ray pictures that would produce or 
cause a weakness in the function of that knee? A. No, sir. 

Q. So far as you can tell from those X-ray pictures, is that a 
perfectly clear joint? A. Thatis true, sir. ! 

Q. And so far as you can tell from the X-ray pictures, is ita 
fact that the fracture that was there began to show evidence of healing 
in what would be the normal course of treatment and events of such a 
fracture as this? <A. That is true, sir. 

Q. And it is shown by the X-ray pictures that it progressed to the 
final point of a complete, solid healing? Is that correct? A. Thatis 
correct; yes, sir. 

* * * * * * * * 

REDIRECT EXAMINATION 
BY MR. DAVIS: : 

cd * * * * cs * ed 

Q. This paper I am examining, Doctor, is your interpretation of 
these X-rays? <A. That is a copy of the reports from SEER GENET 
Hospital, sir. 

Q. I mean, does this reflect your inten predation! as testified to 
this morning? <A. With the exception of the study on August 2, 1949. 
Their reports state there has been a slight increase in the degree of 
compression. It is my feeling that the apparent change was due to the 
position it was taken in, and not a true increase in the deformity, 
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' because that increase in the deformity was never substantiated in any 
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of the subsequent studies. 

Q. But aside from that one of August 2nd, all of the other inter- 
pretations are yours? A. I agree with them, yes, sir. 

* td * * xr * * * 

RECROSS EXAMINATION 
BY MR. WELCH: 

Q. Doctor, just one question. I take it, in view of the question 
last propounded to you with respect to the matter of so-called "depres- 
sion, " and your answer with respect to the taking of the X-ray picture 
from a little different angle, that that means that in your opinion as dis- 
closed by these X-ray pictures there is no showing of any aggravation 
or change or increase in the fracture from the first picture, July 28th, 


right through the series of pictures. A. Thatis true, sir. 


* * * * * * * * 
DR. JULIUS KAUFFMAN, 
* * * * * * * * 


DIRECT EXAMINATION 
BY MR. DAVIS: 
* * x x * * * % 
Q. And where is your office located? A. 5102 Annapolis Road, 
Bladensburg, Maryland. 
Q. Doctor, from what school and what year did you receive your 


M.D. Degree? A. George Washington University, 1941. 


Q. And thereafter where did youintern? A. Israel Zion Hospital, 


Brooklyn, New York . 
eK * * oe 5 * * * 
Q. Doctor, in the course of your practice have you specialized in 
any particular branch of medicine? A. No;Ido general practice. 
| Q. And after you opened your office did you come to know as a 
patient a Mrs. Laura B. Welch of Bladensburg? A. Yes, sir; I did. 
Q. When, can you state from your records, Doctor, did Mrs. 
Welch first consult you? A. September 19, 1947, sir. 


— ¥ 
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Q. For what condition was that? <A. I saw her on a house call. 


She complained of having some pain and swelling of her right foot, with- 
out any history of any previous injury, for about a week prior to that. 

* * * * * * * * 

Q. Doctor, as a result of that call, and your visit to her home, 
did you make an examination of her foot? A. Yes, sir. 

Q. And what condition did youfind? A. The foot was swollen 
and not particularly tender, and pitted. When we pushed in on it, it 
stayed indented. It seemed a little warm to the touch, -and she had a 
slight fever. 

Q. At the time of that examination did you examine the entire 
lower extremity, from the hip down? A. I was primarily interested in 
the ankle, sir, where the major pathology seemed to be. 

Q. Was any complaint made by the patient with respect to ‘her right 
knee? A. No, sir; not according to my records. : 

Q. And what course of treatment did you prescribe, Doctor, as 
a result of that examination? A. At that time I thought Mrs. Welch 
should be hospitalized, and I suggested it. 

Q. What was your diagnosis, based on your examination ? 

A. My diagnosis, as written in my records, states she had edema of 
the right foot, cause undetermined. 

Q. Was it then you advised hospitalization, you _ A. Yes, 
sir; primarily for X-rays to see what the ankle actually showed. 

Q. And for further clinical study? A. And for further clinical 
study; yes, sir. ! 

Q. When did you next see Mrs. Welch, Doctor, from your records? 
A. October 1, 1947. i 

* * * * * * * * 

Q. And what was her condition then with respect to this right foot ? 
A. The swelling was still there. She stated the swelling would seem 
to subside at night, but as soon as she walked on it again the following 
morning, it returned. 

Q. Did you prescribe any medication for her at that time ? 
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A. Nothing other than the analgesic for pain, and again suggested hospi- 
talization. And the patient said that she would consider it. 


* * a x oe a * * 


Q. When did you next see her, Doctor? <A. February 22, 1949. 

cd * ok * * xe ax * 

Q. Dr. Kauffman, on February 22, 1949, that is approximately 
15 months between that and the prior visit? A. Yes, sir. 

cd * * + * * * * 

Q. Did you make any examination on that visit on February 22, 
1949? A. No, sir. I only did a serological test, drew her blood for 
a Wassermann. 

Q. You made no examination of the right foot? A. There is no 
note here at all of that, sir. It was primarily to confirm a Wassermann 
that had been done through Dr. Hodges' office. 

Q. On that occasion, February 22, 1949, did you take a blood 
Wassermann? A. Yes, sir; and they did two other tests. 

* * x * * * a ae 

Q. And was a report made to you on the result of that serological 
test? <A. Yes, sir. 

Q. What report was that? A. That was positive for syphilis. 

Q. After that, Doctor, did you confirm that blood Wassermann 
test by a spinaltap? A. Yes, sir. 

Q. Where was that done? A. That was done at Prince Georges 
Hospital. 

Q. According to the Prince Georges Hospital records, that was 
done on March 3, 1949? <A. Yes, sir. 

Q. Had you seen Mrs. Welch between February 22, 1949, and the 
date of her admission to the Prince Georges Hospital on March 3rd, a 


period of a little over a week? A. No, sir; I had not. 


Q. And it was on your recommendation that she was admitted 
overnight -- A. Yes, sir. 

Q. -- to Prince Georges General Hospital for this spinal tap? 
A. Yes, sir. 
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Q. Do you know the result of that spinal tap? A. Yes, sir. 
That was positive, also. 

Q. That is known as a Kahn test, is it not? A. A Kahn test; yes, 
sir. : 

Q. Did you have any conversation with Mrs. hin in February 
of 1949, and then as confirmed in March of 1949 by the spinal tap, as 
to whether or not she had ever had any venereal disease ? A. Yes, sir. 

Q. What was her statement to you, sir? A. Not to her knowledge. 

Q. After the confirmation by the spinal tap, what course of treat- 
ment did you prescribe and actually administer? A. We put her ona 
course Of penicillin therapy. She had a series of 20 injections over a 
period covering March 9, 1949, through March 29, 1949. She had a 
daily injection of 300, 000 units of penicillin. ! | 

Q. Thatis a period of 20 days? A. Yes, sir. : 

Q. And on each day she had a daily injection of what, sir? 
A. 300,000 units of penicillin. 

Q. And that is a total of 6 million units, is it not? A. Yes, sir. 

Q. After March 29th, Doctor, thais 1949, did you have any other 
serological tests made of Mrs. Welch? A. Yes, sir; Idid. That was 
on July the 12th. | 

Q. Of 19492 A. Of 1949; yes, sir. : 


Q. And was that another blood Wassermann, or a Spinal 


tap? A. There were two tests performed. One was the flocculation test 
called the Hinton flocculation, and that was positive. } 
Q. That was positive? A. Yes, sir. And they also did an 
agglutination test, called the Eagle-Straus. That was positive. 
However, the Eagle-Straus, as reported on February 22, 1949, showed pos- 
itive reactions in dilutions up to 1-to-16. Beyond that point it was nega- 
tive. The one on the 12th of July showed a positive reaction only to 1 
through 8 -- one part of the patient's serum to 8 parts of the diluted 
solution, and negative the 1-to-16, where it had been positive. Whether 
or not that was of any significance, I do not know, sir. : 
Q. So that even after the injection of 6 million units of the 
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procaine penicillin in oil and beeswax -- A. Right, sir. 

Q. -- the Hinton test was positive? A. Right, sir. 

* * * * te * bd 

Q. Now, Doctor, that brings us down to July 12, 1949, when 
you made the last serological test, namely, the Hinton, and the agglutina- 
tion? A. The Eagle-Straus. 

Q. Now during that last visit, did Mrs. Welch make any complaint 
about the foot or the right leg whatsoever? A. I have a copy of the 
examination I made on that date, sir. The original I believe is with the 
Vocational and Rehabilitation Center in Hyattsville. 

Q. That is a copy of your report, is it, sir? <A. Yes, sir. 

Q. Now will you refer to that and state whether or not any com- 
plaint was made by Mrs. Welch as to her right foot, on July 12, 1949. 
A. Actually this was a physical examination, without history. The 
patient didn't voice anything. It was a very objective sort of examina- 
tion as to what deformities or defects she may have had. And I see, 
under extremities I have mentioned that she had a Charcot's joint of the 
right ankle, and she had some kyphosis or bending of the spine forward. 

ak a x * * * * a 

Q. Did you find anything with respect to your examination on July 
12, 1949, relating to the right knee? A. No, sir. 


* * * * * * * 


And how did she come into your office, if you recall? 
mK * * a * % 
I believe she walked in. 
And after the examination she walked out? A. Yes, sir. 


* x * aw * * * * 


Q. You examined the right foot? A. It was a complete physical 


examination -- height, weight, ears, nose, throat. 


Q. A complete physical? A. A complete physical. 

Q. So that if she had been using a cane or crutch, that would 
have been reflected in your report, would it not, sir? A. Apparently 

it was not, sir. 
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* * 
CROSS EXAMINATION 
BY MR. WELCH: | 

* * * * * * : * * 

Q. Did I understand you to testify something about a Charcot's 

joint? A. Yes, sir. 

Q. Does that appear on this? <A. It appears on: this copy of the 
physical examination (handing paper) for the Bureau of Vocational Re- 
habilitation. : 

THE COURT. How do you spell it, Doctor? 

THE WITNESS. C-h-a-r-c-o-t. | 

* * * * * * * * 

Q. This last document you have exhibited to me, what are they ? 
A. Well, there is a copy of the physical examination I had done for 
Vocational and Rehabilitation. There are several X- ray reports of her 
gastrointestinal tract; and a copy of a letter I had written to Mrs. Welch 
prior to her going to the hospital for surgery, indicating that she had 
positive serology and had had a course in penicillin therapy, so there 
wouldn't be any sudden surprise at the hospital to find she did have a 
positive serology. I don't recall the exact date, but it e prior to her 
being operated on. : 

Q. Did you do the complete physical from which these entries are 
made? A. Yes, sir. 


Q. That is your own personal physical examination -- <A. Yes, 


sir. 

Q. -- that is noted here? A. Yes, sir. 

Q. You did some neurological examination? A. ‘Yes, sir. 

Q. And you found certain signs with respect to neurologic ab- 
normalities? A. Yes, sir. 

Q. And they had to do with reactions, did they, that were related 
to the presence of this disease of syphilis? A. They were relative to; 

yes, sir. : 

Q. In other words, caused by it? A. Yes, sir. 
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Q. And the Charcot's joint you spoke of, was that the right ex- 
tremity? A. The right ankle; yes, sir. 

Q. And is that a disease of the bone? A. And the surrounding 
tissues too, sir. 

Q. Of the bone and the surrounding tissues? A. Yes, sir. 

Q. And oftentimes if not always it is accompanied by the presence 
of syphilis? A. Yes, sir. 

Q. Syphilis may invade or attack the bones of, say, the right ex- 
tremity and sometimes begin at the bottom where the foot is and come 
back up the leg, or does it just strike haphazardly in the body? <A. Well, 
it could do either. It could start at the base of the extremity, or at either 


end of the long bones. 
: Q. Itis to be anticipated that you may find the effect of the syphilitic 
infection, whether it is a congenital syphilis or of some other sort, in 


any part of the body at any given time? Isn't that correct? A. That 
is conceivable; yes, sir. 

Q. When you saw her in July, 1949 -- 

ca cd * * sd * * co 

Q. Did I understand you to say that at that time you did not make 
an examination of the right leg? A. No;I had no note of any pathology 
there. These were positive findings, for the most part. There was a 
form of a line or space, to fill in your answer, to the pathology you 
find in that particular region. I have no note of any pathology existing in 
the right limb. And by negative inference, then, I would assume there 
was none. 

Q. Well-- <A. Because had it been there, I would have to put 
it down as being a positive finding on physical examination. 

Q. Oh, yes. I wasn't questioning that. I was just wondering 
about the simple fact, that you did on that day examine the right extrem- 
ity. A. Yes, sir. 

ed * bs = * * * 

Q. Had you originally referred Mrs. Welch to Dr. Hodges? 

A. No, sir; I had not. 
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Q. When you learned that she had been to Dr. Hodges, you learned 
itfrom her? <A. Yes, sir. : 

ak * * * bd * : * *x 

Q. Who actually made the diagnosis of Charcot's joint with respect 
to the right ankle? Did you make that? A. I made that, sir. 

Q. As an aid in making your diagnosis, did you have the benefit 
of any X-ray pictures of the right extremity at that time? A. No, sir. 

Q. The condition, I take it, then, was so far progressed that 
just with the clinical picture you felt capable of making that diagnosis, 
without X-ray evidence to support it? A. That was a tentative diagnosis; 


yes, sir. i 
Q. From your contact with Mrs. Welch's case, and your discus- 


sion with Dr. Hodges, do you know whether that diagnosis was verified ? 
A. I believe it was, sir. I have no actual written record of it, and it is 
only personal recollection that makes me feel that that was the case. 
Q. Can you tell the Court and jury whether it is a fact that the in- 
fection or invasion of syphilis into the bones may in itself weaken them so as 
to cause what is generally referred to asa pathological fracture? 
* ss * * * x sd % 
THE WITNESS. I don't think I can truthfully answer that question. 
x K * * x * * eK 
REDIRECT EXAMINATION | 
BY MR. DAVIS: i 
Q. Doctor, I believe you told us on your direct examination that 
you are a general practitioner. A. Yes, sir. 
Q. You are not a gynecologist? A. No, sir. 
Q. Nor are you a specialist in venereal diseases ? A. No, sir. 
Q. You made your diagnosis of a Charcot's joint of the right ankle 
on July 12, 1949? <A. Yes, sir. | 
Q. That is just nine days before July 21, 1949? A. Yes, sir. 
Q. You made no such diagnosis of a Charcot's joint in respect to 


the right knee, did you, sir? 
% aE % 
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260 Q. All right, Doctor, I will ask you if you know Dr. Joseph V. 
Reid, assistant professor of surgery at Indiana University, who is also 
a consultant in neurosurgery at the Indianapolis City Hospital; also 
Dr. Charles P. Emerson, a past professor of medicine and dean, research 
professor of medicine, Indiana University. Do you know either of them? 
A. No, sir; I don't know either of them. 

Q. Have you ever read their work on the relation between injury 
and disease, published by Bobbs Merrill Company in 1938? A. No, 
sir. 

Q. This is the volume I have. You have never read that work? 

A. No, sir. 
a ¥ x * * cd ss e 
262 THE COURT. So far as your examination of the knee is concerned, 
you did not determine there was a Charcot joint? 
THE WITNESS. I did not. 


* aK * * 5 * ae 
263 BY MR. DAVIS: 
Q. Doctor, do you know what is meant by "syringomyelia"? 
264 A. Yes, sir. 
x *x * a * tk * 7% 


Q. Will you state to the Court and jury what is meant by "syringo- 
myelia"? A. As I understand it, it is a condition of the central nervous 
System, the spinal cord in particular, with areas of necrosis and de- 
generation attributable to any number of disease processes. 


* * * * x * a x 
265 Q. Is it a fact, Doctor, that the same symptoms exist in 
syringomyelia as exist in a Charcot joint? 
* ci * ss * * aK 2K 
266 THE WITNESS. I can't answer that; no, sir. 
* % * * s * "= * 


Q. Is ita fact, Doctor, that a patient can have syringomyelia 
and never have had a history of syphilis ? 
MR. WELCH. The same objection. 
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THE COURT. Mr. Davis, you are really cross-examining your 
own witness, constantly. 

MR. WELCH. If the Court please, may we have it understood that 
he will put that book under the table and not leave the inference with the 
jury that he is reading from a bit of authentic medical evidence in this 
case ? | 


THE COURT. Let me say to you, ladies and gentlemen, you have 


nothing out of that book, there is nothing properly before you, and you 
are to draw no inferences or deductions from the questions propounded. 
That is not evidence before you. 

MR. DAVIS. May I note an objection to Mr. Welch's demand that 
I put the book under the table, if the Court please? if I am going to try 
any case, I certainly need the assistance of books. . 

MR. WELCH. I think he ought to put that one in his briefcase. 

MR. DAVIS. I don't think there is any valid objection to my look- 
ing at any book. 

THE COURT. Mr. Davis, I have tried to indicate, and I think the 
record speaks for itself, that I have passed on that particular book and 
the purpose for which you were attempting to make use of it. Your own 
witness has said he is not familiar with the authors and he is not familiar 
with their work. | 


* * * 


DR. ALBERT ROTH, 
* * * 
DIRECT EXAMINATION 
BY MR. DAVIS: : 
* * * * * * | rs x 
Q. Where is your office located? A. At 5510 Madison Street, 
Riverdale, Maryland. | 
* 5 3 x * + * 
270 Q. Do you know Dr. Julius Kauffman, who also practices in 
Prince Georges County, Maryland? A. Very well indeed. 
Q. Have you ever had a working arrangement with him whereby 
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you cared for each other's patients during the absence of either of you 


from your office? A. On one occasion. 


3 Q. When was that, sir? A. It may be the year you are interested 
in. 

Q. Was it in the summer of 1949? <A. It may have been. 

Q. Do you recall seeing a patient, either at your office or at home, 
named Mrs. Laura B. Welch, in July of 1949? A. No. 

. Q. I direct your attention to the lady in the red jacket at the trial 
table. Have you ever seen her before today? A. To the best of my 
recollection, I do not think I have seen her before. 

Q. You have no recollection of ever seeing her? A. No, sir. 

Q. Either at your office or at her home? A. Precisely. 

Q. Do you have any records among your office records of the 
patient named Laura Welch? A. I have carefully searched my records, 
and I have no such records. 

Q. Do you have any recollection of ever having prescribed for 
a patient named Laura Welch? A. No, I did not, until the conversation 
I had with you a short while ago. 

Q. I show you, Dr. Roth, what has been identified as Plaintiffs’ 
Exhibit 1, a prescription No. 007068, which was filled at the Peoples 
Drug Store at 4801 Annapolis Road, Bladensburg, Maryland, on July 21, 
1949, with the instructions, "Patient, Mrs. Welch, Registration No. 

3126, Patient, Mrs. Welch, address 4912 Monroe Street, one 
tablet every 3 or 4 hours for pain, Dr. Roth, address, Riverdale." 

Having seen that, Doctor, will you examine the contents, and I 
ask if that refreshes your memory as to whether or not you ever prescribed 
for a Mrs. Laura Welch. A. Well, it doesn't have my registry number 
on here. 

THE COURT. You say it doesn't? 

THE WITNESS. It does not, sir. 

BY MR. DAVIS: 
Q. What is your registry number, Doctor? A. Itis 4407. 


x * * * oe % * 








89 : 

273 Q. Do you deny that you gave Mrs. Welch that prescription which 
was filled at the People's Drug Store, Doctor, on that date ? A. I would 
hate to be as dogmatic as all that. It would be possible that while Dr. 
Kauffman was away and I was handling some messages for him, it is quite 
probable that Mrs. Welch may have wanted something for pain, which 
did not require a doctor's visit, and I may have prescribed something 
over the phone. 

I don't know. It may be the registry number, 3126, the pharmacist 
may have attributed it to that and used Dr. Kauffman's registry number 
in my name. That is possible. | 

* * % ss * % * * 

293 MR. DAVIS. If the Court please, for the record I would also like 
to announce that I am calling Dr. Inglehart, the individual defendant, 
under Rule 43, also. 


* * * * * * : * * 
DR. OTTO THEODORE INGLEHART, JR. 
* * * * * | * * 
294 DIRECT EXAMINATION | 
BY MR. DAVIS: : 
* te * + * * | * 
297 Q. *** On July 1, 1948, you went back to Emergency, did you 


not? <A. That is correct. 

Q. And was there any change in your status on that occasion ? 
A. My appointment at that time was assistant resident in surgery, 
which would be an advance over my previous appointment. 

* * * * * * | * * 

298 Q. Was there a change in your status at Emergency Hospital on 

July 1, 1949? A. There was. 

Q. What was your title then? A. Senior assistant resident. 

* * * * * * | * * 

Q. And, Dr. Inglehart, directing your attention specifically to the 
month of July, 1949, particularly on or about July 21, 1949, did you have 
occasion to examine a patient in Emergency Hospital by the name of Laura 
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Welch? A. Not to my knowledge. 

Q. Did you have occasion at any time during July of 1949 to see a 
patient by thatname? A. Yes, I did. 

Q. On what date was that, if you recall? A. On July 27, I be- 
lieve. 

Q@. And where did you see her on that date? A. I believe in the 
operating room. 

Q. You didn't see her in her surgical ward? <A. I may have. 

I do not recollect. 

* * x * * *x % * 

Q. Under what circumstances did you see her in the operating 
room? A. She was scheduled and brought to the operating room for an 
aspiration of the right knee. 

Q. Had you made any examination of her right knee prior to coming 
to the operating room? A. I do not recall any examination prior to that. 

Q. What was the purpose in aspirating the right knee, Doctor? 

A. The knee at the time of her appearance in the operating room was 
distended with fluid. The aspiration procedure was done to remove 
the fluid from within the knee joint space. 

Q. My question implied -- I know you were going to remove fluid -- 
but was the removal of that fluid designed for the purpose of removing 
any pressure on the knee? A.. The fluid was removed from the knee in 
an effort to establish the diagnosis as to the cause of swelling within the 
knee. 

Q. In other words, the fluid was removed for the purpose of mak- 
ing a clinical and pathological diagnosis of the fluid? Isn't that true? 

A. That is possible; yes, sir. 

Q. The aspirating procedure was not done for any purpose of tak- 
ing the pressure off the swelling, such as if you have a carbuncle or boil 
On your neck and you might lance it to relieve pressure? Isn't that 
true? <A. It was done as a diagnostic procedure. 

Q. As a diagnostic procedure. You wanted to see what that fluid 
consisted of? A. That is right. 
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Q. Allright, sir. Now when Mrs. Welch was brought up into the 
operating room, was there anyone else in the operating room at that 
time? A. According to the record, Dr. Newman was there, and 

there were two nurses present. | 

Q. Do you recall the names of those two nurses? A. Mrs. Scott 
and Miss Kunz, I believe. I am not certain. | 

Q. Do you know of your own knowledge whether either or both of 
those nurses are still affiliated with Emergency Hospital? A. Miss 
Kunz I believe is not. I believe Mrs. Scott is at the hospital at the 
present time. 7 

* * * * te x * * 

Q. What preparation was made in the operating room, then, be- 
fore the aspirating procedure? A. In the operating room the knee was 
scrubbed with a surgical soap solution, cleansed with alcohol, an anesthesia 
liquid or lotion was applied, and sterile towels were draped about the 
point at which the aspiration was to be done. : 

Q. Doctor, will you tell us what kind of a transportation vehicle 
Mrs. Welch was brought into the operating room on? | Was she carried 
in on a stretcher, or was she wheeled in on a portable wheel stretcher ? 
A. She was brought, I believe, as most patients are, ‘ a wheeled, 
operating room stretcher. , 

Q. And after arrival in the operating room, was she transferred 
from that portable stretcher to an operating table? A. I do not recall 
whether she was or not. | 

Q. Do you recall whether or not the aspirating procedure was done 
on the stretcher? <A. It may have been. : 

* % * * * * % 5 4 

Q. Which of the four individuals in the operating room at that time 

actually did this preoperative preparation; that is, the washing and 
the cleansing? A. It would be done by several of the individuals. 

The nurse, circulating nurse, would do the initial preparation with soap 
and water. Then the surgeon or the assistant surgeon present would 
do the final application of the antiseptic solution, and the draping of the 
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sterile towels. | 

Q. And there were only two surgeons or two doctors in the room at 
that time, namely, yourself and Dr. Newman? Is that true? <A. That 
is correct. 

* * * % co * a * . 

Q. Do you recall at this time, Dr. Inglehart, what was the position 
of Mrs. Welch's body on either the operating table or this portable 
stretcher at the time of this aspirating procedure? A. She would be in 


a supine position, lying on her back. 
| * 2 * * * * * * 


Q. Do you recall at this time the position of the right leg, at the 
time of the aspirating procedure? A. At the time of the aspirating pro- 
cedure the right leg would be extended. 

Q. Do you recall whether or not it was elevated by the use of any 
mechanical contrivance? A. It might have been elevated to the extent 


of one pillow. Frequently with a joint distended with fluid, it cannot be 
completely stretched out straight with comfort to the patient; and on such 
occasions a pillow is inserted under the limb to support it and to make the 
patient more comfortable. 

Q. Was her right leg elevated by the use of a pillow on this occa- 
sion? A. It may have been. I do not recall exactly whether it was or 
not. 

Q. You don't recall whether a pillow was put under her leg in the 
operating room, or whether it was put under her leg in her own ward? 
A. If a pillow was under her leg, I would assume it was put under at the 
time she was sent to the operating room from the floor. I do not know. 

Q. Do you recall whether or not there was a pillow under the left 
leg? A. Iam certain that there wouldn't be one under the left leg. 

Q. You dictated the report on this operative procedure, did you 
not, Doctor? <A. That is correct. 

Q. Who actually handled the injection of the anesthesia? A. I 


would have injected the procaine anesthesia prior to the aspiration. 
* * * * * * * * 
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Q. You don't use the same needle with which you inject the novo- 
cain for the outtake of the fluid, do you, Doctor? A. | No. 

Q. What kind of a needle do you use or did you use on this occasion 
to excrete the fluid from her knee sac? A. We used r 18-gauge hollow 
needle. , 

Q. Thatis a steel needle? <A. They are all steel needles. 

Q. And how long was this needle, Doctor? A. I would think an 
inch and a half, probably. 

Q. Could it have been a 2-inch needle? A. - it is possible. 
I believe the standard needle in the hospital is 1-1/2 inches. 

Q. And is that needle attached to a calibrated syringe? A. At 
the time of the aspiration the surgeon attaches it. | 

Q. Do you recall who actually inserted that second needle, the 
aspirating needle, into the right knee sac of Mrs. Welch on this date? 
A. According to the record, I inserted the needle into the joint space. 

Q. And you would also hold at the same time the syringe which 
contained the other free end of the needle, did you not? 

x aK * * % * 

A. That is correct. 

Q. Where was Dr. Newman at that time, after you had inserted 
the needle and were actually in the act of iaiieiade the fluid? A. He 
would be standing across the table. 

* * * +d * x * 

Q. Now, Dr. Inglehart, will you describe in detail the exact 
procedure that you resorted to on that date in aspirating this fluid from 
Mrs. Welch's right knee. A. From the record, the knee received the 
routine preparation, which would be the soap and water cleansing with 
a sterile soap or one of the surgical soaps. The soap would be removed 
and the skin cleansed with alcohol and subsequently painted with a tinc- 
ture of the Zephiran solution, or some similar antiseptic. The sterile 

308 towels are draped about the point at which the aspiration is to be 


done. | 


After proper scrubbing, of course, the surgeons are handed sterile 
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gloves. The procaine or novocain or local anesthetic is then injected 
into the skin at the site of the aspiration. 

Once the area has been infiltrated with local anesthesia, the 
small needle is then withdrawn and a larger bored needle, whichis a 
needle with a bore large enough to withdraw fluid through it, is inserted 
into the joint space. 

Do you wish me to state -- I am certain they will not understand 
where in the -- without demonstration perhaps -- where the needle is 
inserted. 
| Q. Yes, I would like you to demonstrate just where you inserted 
the needle into the capsule of the knee joint. You may use your own knee, 
if you want to, Doctor. A. Can you all see my knee? 
| MR. WELCH. Suppose the Doctor comes down here where all the 
jurors and the Court can see him. 

THE WITNESS (from a point in front of the jury box). This knee 
at the time of the aspiration was distended with fluid and so was swollen. 
These lines, of course, were obliterated, because the joint space was 
swollen and distended with fluid. The joint space actually, the joint of 
the knee itself, is at this level. 

BY MR. DAVIS: 

Q. You are indicating now below the kneecap? A. Yes, sir. 
This is the joint level itself. The kneecap lies on top or above and super- 
ficial to the joint. It has no definite relation to the joint itself. It will 
move with the position of the knee. 
| The joint capsule is merely a cuff or sleeve about the joint space, 
about the joint itself. It is attached below and above to both. It contains 
normally a minimal amount of fluid which acts as lubricating fluid to 
the joint. 

This cuff or joint capsule extends from a point approximately 
here. 
| Q. You are indicating now still below the knee? A. This is the 
knee joint, at this level, right here. 

Q. You are indicating a point about one inch below the knee joint? 
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A. Thatis correct, to a region approximately 2 inetd above the kneecap. 
Here is the kneecap floating free above. This may extend here, if the 
knee is distended because of the fluid which is contained inside causing 
pressure. | ! 
The point of aspiration is always at the upper pole of the patella, 
so called. This is the only landmark which is present in the knee at 
the time of examination of a swollen knee. But this can still be felt be- 

cause it is superficial to the swelling. All swelling in the knee will 

be beneath this point. : 

Q. Pardon the interruption, Doctor. But you said the only land- 
mark present in the case of a swollen knee, and you indicated the movable 
patella, did you not? A. That is correct, because the patella lies above 
the joint capsule. : 


The aspiration may be done from either this point or this point, 


or above. : 

Q. Since the record is being taken, Doctor, the first point you have 
indicated is the inner side, which is known as the mesial side? A. The 
medial side, off the upper pole of the patella. ! 

Q. You say it can be taken from the medial side, the inner side, 
or the lateral or outside. A. That is correct. 7 

Q. Now, which side did you inject the aspirating needle in on this 
occasion? A. On this occasion the record makes no notation of which 
side the aspiration was made from. | 

Q. Do you recall, regardless of the record? A. No, I do not re- 
call, because I have approached it in the past from either side. 

Q. Do you recall at this time, Doctor, on which side of the knee 

you made the injection of the needle inserting the anesthetic ? 
A. If I could remember that, I would know which side I inserted the 
needle from. I do not recall. | 

Q. You have no recollection of that, either? A. No. 

Q. Now will you please resume the stand, Doctor. Doctor, after 
inserting the needle to withdraw this fluid, will you state to the Court 
and jury whether or not both of your hands were occupied during that 
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procedure. <A. Yes. When an assistant is present in the room, one 
hand would be controlling the needle against the side of the knee, so that 
there would be no motion within the needle itself. It steadies the needle. 
The other hand would be used for pulling back on the plunger of the 
syringe to withdraw the fluid. So both hands would be occupied. 


Q. This being a right knee you were operating on, Doctor, your 
position would be on the right side of the patient, would it not? A. It 
would depend upon which side of the knee was aspirated. 


Q. Do you recall now on which side of Mrs. Welch you were as 
you were aspirating this fluid? A. No, Ido not recall. I could not 
recall whether we had aspirated from the lateral side of the knee or the 

medial side of the knee. It would make no difference. The joint 
can be equally well approached from either side. 

If I stood on the right side of Mrs. Welch, then I would aspirate 
from the lateral side of Mrs. Welch's knee. If I were standing in the 
operating room on the left side of Mrs. Welch, I would have aspirated 
from the medial side of the mee. I do not recall which side we aspirated 
from. 

Q. As a matter of practical convenience, Doctor, you would not 
have aspirated from the medialside, would you? Wouldn't that have 
meant that you would have to draw the fluid over her left leg or the left 
side of her person? A. It makes no difference. It is equally easily 
done either way. 

Q. That would have been much more inconvenient for you, would 
it not, than doing it on the right side? A. No. On the contrary, it would 
not have been more easily done either way. 

Q. In respect to this patient on this particular occasion, you don't 
recall which side you aspirated from ? <A. No, I cannot. 

Q. Itis a fact, Doctor, is it not, that this fluid is extracted by 
suction? Isn't that true? A. That is true. 

Q. And that is the reason you need to hold your left hand at the 

side of the knee where the needle is inserted into the patient's 
skin, and with a part of your left hand hold the syringe that will contain 





97 | 
the fluid you extract? And then with your right hand you withdraw the 
syringe. Isn't that howitis done? A. That is correct. 

Q. Now where is your assistant, in this case Dr. Newman, while 
that procedure is being handled from that end of it sal pve A. He would 
stand across the table. | 

Q. And what was the position of his hands during this procedure ? 
A. His hands early in the procedure would not be employed. I assume 
you mean at any time during the procedure ? | 

Q. Yes. <A. Well, in the later stages of the procedure, after the 
aspiration, and all of the free fluid is withdrawn that can be withdrawn, 
it is still impossible to get to the fluid which is in the furthermost parts 
of the joint capsule. 

The tip of the needle is inserted only through the joint capsule itself, 
and it is held in that position to keep from wiggling it about. Therefore 
pressure is made against the capsule of the knee by an assistant to push 
the fluid across toward the point of the needle, so that all possible fluid 
can be aspirated from the knee. That is the standard procedure. 

314 Q. Now who was it who exerted the pressure you have just spoken 
of on that occasion? A. I believe Dr. Newman, from the record. 

Q. Do you recall whether he was on Mrs. Welch's right or left ? 

A. Ido not recall. He would have been on the opposite side of the table 
from me. | 

Q. Now, in what manner would he exert pressure to make sure you 
had excreted all of this fluid? A. Well, the pressure exerted actually 
is manually, with the hands. No great amount of pressure is necessary. 
A slight squeeze actually is all that is necessary. : 

You saw me demonstrate the region of the knee that is involved in 
an aspiration, roughly from here to here. The needle is inserted at this 
point. i 

The pressure, if the needle were inserted at this side, would be 
made here and here. And about that much pressure is all that is neces- 
sary, just enough to collapse the capsule to force the fluid toward the point 
of the needle. ; 


315 


98 

If the aspiration were done from this side, as is quite possible, 
then the pressure would be made at this point, at here, and perhaps 
with some at the upper pole too, because the capsule extends so far | € 
above the kneecap itself. | 

Q. Dr. Inglehart, I believe you said in the early part of your 
response to my questions that the pressure is exerted by the hands -- 
plural. Is that correct? A. By the hands, yes. 

Q. By the hands? A. Asarule, yes. 

Q. In other words, Dr. Newman in this instance would have used 
both of his hands to excrete all of this fluid? A. He would have used 
both of his hands to force the fluid towards the point of the needle. That 
is correct. 
| Q. Now was it your intention, and is it in the usual case the inten- 
tion of the physician, to aspirate or excrete all of the fluid in that sac 
at that time, or just enough to make a pathological test? A. No. The 
standard practice is to remove all of the fluid that it is possible to re- 
move. 

Q. You consider that fluid as a foreign substance, do you not? 

A. Any amount of fluid that can be aspirated through a needle, an as- 
pirating needle, from a joint, could be considered a foreign substance, 
a surplus of fluid, yes. 


a ae * * * % * * 


Q. The substance which you were excreting was an excess; it was 


‘not the normal amount of substance. Isn't thattrue? A. That is cor- 
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rect. 
Q. So in that respect it is tantamount to or similar to a foreign 
body or a foreign object in that joint? Isn't that true? <A. It might be 
vaguely considered so, yes. F 
Q. During the course of this aspirating procedure, Dr. Englehart, A 
did you at any time use any pressure to excrete any of this fluid? 
A. Not to my recollection. I may have put a hand on the knee at one 
time or another. I do not recollect. 
Q. You mean you don't recall one way or the other? A. I do not 
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believe that I did. ! 

Q. But your statement a moment ago was that you may have or 
you may not have? <A. Well, Iam reading from the record. I did the 
aspiration. I had an assistant present at the time. With an assistant 
present, it is not necessary for two people to press on the knee. I as- 
sume that I did not exert: pressure. : 

*x me 3 * * 2 ak * 

317 Q. Doctor, I believe just before the recess I was discussing this 
question of pressure as applied by Dr. Newman as you state. 

As Mrs. Welch was on the -- for lack of a better word, I will say 
“operating table, " whether it be really an operating table or her portable 
stretcher -- but as she was on the operating table, was her left leg flat 
with the operating table as my right legis now? A. Yes, it would be 
in a flat position -- on a pad on the table, of course. | 

Q. Onapad. And the right leg, the one you were working on, 
was elevated to some extent, was itnot? A. There may have been 
one pillow under the right leg. I don't recall. | 

Q. Don't you recall that that was the case? A. : No. 

Q. That it was elevated by at least one pillow? A. No. 

318 Q. Youdon't remember? A. No. ! 

Q. During the course of this aspirating procedure, did either you 
or Dr. Newman at any point elevate and then flex downward the knee, so 
as to facilitate the aspiration of this fluid? A. Absolutely not. 

Q. You deny that any such thing ever took place? A. Absolutely. 

* & * * * * | * 

Q. But you specifically deny the knee was flexed upward and down- 
ward? A. Absolutely. 

Q. By either you or Dr. Newman on any occasion during that pro- 
ceeding? A. Absolutely. : 

319 Q. At any time during that operative procedure of aspiration, 
Doctor, did you have any conversation with Mrs. Welch? A. Not that 
I recollect. | 

Q. She was fully conscious of what was going on, was she not? 
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A. Thatis true. 

Q. This was simply a local anesthetic you used, not a general 
anesthetic? A. Yes. 

Q. At any time during the course of this aspirating procedure did 
Mrs. Welch let out an exclamation of pain? A. Ido not recall that she 
did. 

Q. If that had happened, you would recall it, wouldn't you? A. I 
believe so. 

Q. And do you deny that she did let out an exclamation of pain at 
one point during the procedure? A. Ido not recall that she did. 

Q. Iam asking you-- A. I would deny that she did. 

Q. You would deny that she did? <A. Yes. 

Q. At any time during the operative procedure did you hear what 
might be classed as aclickorasnap? A. No. 

Q. You heard no such thing? A. No. 

Q. Did you state at any time to Mrs. Welch, during that procedure, 
words in substance to the effect, "Did you feel that?" A. I do not 
recollect that I did. 

Q. Would you deny that you made sucha statement? A. At the 
time of the initial insertion of novocain into the soft tissues of the knee, 

I may have made such a statement; during the aspiration procedure, no. 

Q. With a non-desensitized knee, she would naturally feel the 
original insertion of the anesthetic needle, wouldn't she, Doctor? 

A. Yes. 

Q. So it would be foolish to ask if she felt that. We know she felt 
that. A. Notnecessarily. If the tissues were deeply penetrated by the 
needle, the question might well be asked. 

Q. But your testimony now is that if you did make such a statement, 
you would only have occasion to say so at the time of the insertion of the 
original anesthetic needle? <A. I believe so, yes. 

Q. Did you at any time during the operating procedure, the aspirat- 
ing procedure, Doctor, make a statement to Mrs. Welch, at or near 

the conclusion of the aspirating procedure, "Well, blame it on him. 
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That is all we are going to do today." A. Iam certain that I did not. 

Q. Now, Dr. Inglehart, do you recall how much of the fluid you 
extracted from this patient's right kneecap that day? , A. According 
to the record, it was approximately 60 ccs. It wasn't rm the knee- 
cap; it was from the joint space. : 

Q. I show you the operative record, which is a part of the official 
hospital records, Doctor, and ask you if that is your signature at the 
bottom of it. A. Thatis my signature.. 

Q. Did you actually type this record, or did you dictate it? <A. I 
dictated it. ; 

Q. And after you dictated it, but before signing it, did you read 
it? A. I assume thatI did. I routinely do. In this specific case I 
don't recall. : 

Q. You don't ordinarily put your signature to something that you 
haven't read? A. I do not. | 

Q. According to this operative procedure, or operative record, 


which you dictated and signed, you did remove 60 ccs of serous 


sanguinous fluid. A. Yes. ! 

Q. Now, for the sake of simplicity, will you state to the jury, 
Doctor, how much in the ordinary liquid measure 60 ccs would be. 

A. Well, that would be roughly two ounces. With 30 ces to an ounce, 
that would be two ounces. ! 

Q. How much? A. Two ounces. 

Q. Twoounces? A. Approximately. : 

Q. By two ounces -- you know what the, so that we might visualize 
it a little more, the ordinary what we term as a "shot" glass, the ordi- 
nary whisky glass. That contains approximately one ounce, does it 
not, in liquid measure? A. I cannot say exactly. . 

You have seen a whisky glass, haven't you? A. Ihave. 

And you know that contains approximately one’ liquid ounce? 
* * * * * 2 * a 

Approximately, yes. | 

So that we might visualize it from a lay point and not from a 
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centimeter rate of measurement, you removed approximately two whisky 
glasses of fluid from Mrs. Welch's knee that day? A. That is correct. 

Q. 60 cubic centimeters? A. That is correct. 

Q. You are sure now that you removed 60 cubic centimeters, 
aren't you, Doctor? A. Approximately 60 ccs -- 60 cubic centimeters. 
Q. Thatis your record. A. That is correct by the record. 

Q. You recall testifying on this matter in this Court on May the 
3rd, 4th and 5th, 1954, do you not, Doctor? A. I testified before. 

I am not certain as to the dates; but that probably is correct. i 

MR. DAVIS. Directing your attention now to page 67 of the record, 
Mr. Welch -- 

"Question: Now you state that 'Following routine prepara- 

tion and drape, and under 1 percent local procaine anesthesia, a 

No. 18 needle was inserted into the right knee joint space and 60 

ccs of serous sanguinous fluid was withdrawn.' 

"It was 6 ccs and not 60; isn't that true? 
"Yes. I guess itis true. I didn't remember exactly." 
324 — BY MR. DAVIS: 

Q. Now did you so testify two years ago that it was 6 ccs and not -- 
A. No, I did not. That record is in error. I believe you will find, on 
page 67 -- 

Q. You say this recordisinerror? A. I believe so; yes, sir. 
May I clarify that, sir? 

THE COURT. I think you are entitled to explain it. Yes, you may 
explain it. 

THE WITNESS. I have reviewed this record. According to the 
original notes of Dr. Newman, approximately 63 ccs of fluid were noted 
on his notes in the hospital record. 

At the time of reviewing this previous transcript of the record, 

I noted that on page 65 a notation is made of 3 ccs. It should be 63 ccs. 
And on page 67 itis 6 ccs. AndI believe you will find there is a space 
where there has been an erasure behind it. It should have been "63" 


ccs. 
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BY MR. DAVIS: : 
Q. You were asked specifically by me as I read the question -- 
"It was 6 ccs and not 60; isn't that true?" A. You were 
reading from this. It should have read "63 ccs." : 
Q. Well, the record of the hospital says 60. I just showed you that, 
didn'tI? <A. Correct. 
Q. All right. And in your testimony two years ago I quoted from 
that record ''60, " and then asked you -- 
"It was 6 ccs and not 60; isn't that nue 2" 


A. I believe that is incorrect. : 
Q. Let me finish the question. And your saa was: 


"Yes, I guess it is true. I didn't remember exactly." 

Did you not so testify? A. No, I do not believe that I so testified. 

Q. Now, with reference to this serous sanguinous fluid that you 
withdrew from this patient's leg, will you state in lay terms to the jury 
exactly what you mean by "Serous sanguinous." A. "Serous sanguinous" 
is a combined term. "Serum" or "serous" refers to a serum type of 
fluid, much as the clear serum of the blood would be. It is a slightly 
thickened, yellowish-tinged fluid. It is normally found within joint space 
in small quantities. In cases of trauma it may be present in greatly 
increased amounts. : 

“Sanguinous" refers to the presence of blood within the serous 
fluid. So it is a combination of serum and blood -- serous fluid tinged 
with blood. | 

Q. Doctor, as contra-distinguished between the medical expres- 
sion "serous sanguinous," you simply meant that the fluid you extracted 
from Mrs. Welch was not pussy? Isn't that true? A. True. 

Q. And it was a regular serum secreted by the capsule of the knee 
joint with the addition of blood, which you described as “sanguinous. = 
A. Which is not normally present. | 

Q. Meaning the blood is not normally present? A. Nor is the 
serum in such quantity. 

Q. Now, what did you do with this serum after you extracted it, 
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Doctor? A. I believe from the record that a certain amount of the 
fluid was placed within test tubes for preparation for sending them to 
the laboratory. 
| Q. Were they sent to the laboratory? A. Ido not recall, sir. 

Q. That was the purpose of the entire aspirating procedure, was 
it not, to send it to the laboratory for an analysis? <A. The fluid 
would have been sent to the laboratory had it been a pussy fluid. It 
may well have been at the time of this aspiration that the serous sanguin- 
ous fluid precluded, plus the subsequent X-ray, the continuance of 

327 © bacterial study of the fluid. 

Q. And in addition to having it pathologically analyzed by a 
chemist, didn't you also intend to inoculate it into guinea pigs and 
see their reaction? A. If there was doubt as to the diagnosis, such 
would have been done. 

Q. Doctor, I direct your attention to the official hospital records, 
and ask you if you can identify the handwriting on this page. A. I 
cannot. 
| Q. Which bears no signature. This is under the heading "Progress 
and Treatment," is itnot? A. Itis. 
: Q. And are the records under the heading "Progress and Treat- 
ment" usually kept by one of the physicians at the hospital? A. Yes. 

Q. Now I direct your attention to the entry under what purports 
to be 27 July, 1949. You will notice that the original entry had been 
"26 July."" We will take the corrected entry -- 

"63 ccs of bloody, thin fluid removed by aspiration in 
operating room from right knee and sent to laboratory for culture 
for Pyogenic and acid-fast organisms and guinea pig inoculation." 

328 | That record indicates that it was sent to the laboratory, does it 
not? <A. Yes. 
Q. Did you ever ascertain that a laboratory test was ultimately 
placed into these hospital records? A. No. 
Q. Did you ever ascertain the result of any laboratory test, whether 
placed in the records or not? <A. No. 
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Q. Now, Dr. Inglehart, how long did this operative procedure 


which you had charge of that day consume? How much time was con- 
sumed? A. From the record, 15 minutes, and I am certain that is 
approximately accurate. , 

Q. And do you get that from your independent recollection or 
from your review of the operative record? A. The operative record. 

Q. And according to the operative record in the hospital records, 
this procedure began atl p.m. Correct? A. Correct. 

Q. And closed at 1:15 p.m. Correct? A. Correct. 

Q. I direct your attention, Doctor, to the nurses' bedside notes, 
also a part of the official record, which indicate that this patient went 
to the operating room at 12:20 p.m. and was returned from the operating 

room at 2 p.m. that day. Can you tell us where Mrs. Welch was 
during all the time aside from the 15 minutes she was in the operating 
room? A. Itis customary for a patient to be taken to the operating 
room three-quarters of an hour to a half an hour prior to the surgical 
procedure. Operations are planned in the hospital on a scheduled time 
basis. And in order to try to maintain the time element it is necessary 
that the patient be there when the room is ready. So routinely in any 
hospital the patient is taken to the operating room in advance of the posted 
time of surgery. This might well account for the 12:20 time at which she 
was taken to the operating room. i 

The case started at 1 o'clock. Approximately half an hour before 
she was taken to the operating room. I think if you will check the record, 
I think you will find she was given her premedication prior to that time, 
that she was prepared for the procedure. The procedure lasted roughly 
15 minutes, and that is the usual amount of time taken. I can recollect 
no case in which I have taken more than 15 or 20 minutes in the aspiration 
of a knee. ! 

Subsequent to the aspiration, sterile draping would be applied to the 
leg and the patient would then be returned to the ward. | 

I note, as Mr. Davis is making mention up here, the lapse of 
time between the notation by the nurse and the time the patient left 
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the operating room. I do not know. Ido not know that the nurse made 
a notation exactly when the patient returned to the ward. Certainly 
a 5- or 10- minute delay would be understandable, but I can offer no 
other explanation. 

Q. But the delay in this case was 45 minutes from the time you 
finished with her in the operating room until she was returned to the 
ward. Can you explain to us why it took 45 minutes to get her back to 
the ward? A. No, I can offer no explanation. 

Q. You know, Doctor, from your professional medical experience, 
that all registered nurses wear wrist watches, do they not? A. Yes. 

Q. And they note exactly the time anything occurs, whether it is 
an attack or an exclamation of pain, or -- 

ca * * x * * * * 

331 THE WITNESS. Iam certain that there are times when they do not 
note the exact time that something occurs. 
| BY MR. DAVIS: 
| Q. Don't you know that in the course of their training they. are 
instructed to accurately record all symptoms, complaints, and so forth 
of their patients? <A. They are. 

Q. And they do that to the minute, to aid the doctors in their diag- 
nosis, do they not? A. Yes. 

Q. You review the bedside notes of every patient before you under- 
take any treatment, don't you? <A. Yes. 

Q. Now, Doctor, after this aspirating procedure, an X-ray was 
taken of this patient's right knee, was it not? A. That is correct. 

Q. When was that taken? Do you know? A. I believe the day 
following the aspiration, which would be the 28th. 

Q. And at whose request was that X-ray picture ordered? A. I 
believe from the records Dr. Hawfield wrote the order for the X-ray. 

Q. Dr. Hawfield made the actual requisition? A. That would 
be writing the order. | 

332 Q. But do you know who asked Dr. Hawfield to requisition the 
X-ray? A. No, I do not. 
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Q. Dr. Inglehart, is it customary to take an X-ray picture after 
a simple operation such as aspirating fluid from a joint? A. If bloody 
fluid were obtained on the aspiration, it would then be routine, yes. 

Q. Is it customary after such an aspirating procedure to find 
blood in the fluid? A. Would you repeat that question, sir? 

Q. Is it customary after the normal aspirating procedure of aspirat-. 
ing fluid from a joint, to find blood in the fluid? A. It would depend 
entirely upon what the underlying condition was. 3 

* * * * * + * * 

333 Q. Doctor, do you recall your pretrial deposition being taken 

in this case on Thursday, August 6, 1953? A. It was taken. Iam 
not certain as to the date. 

Q. And do you recall testifying at that time -- page 23 -- 

"Well, is it the usual thing to X-ray a right knee after a 
surgical procedure of aspirating fluid from it? : 

"MR. DAILY: I object to the question. : You go ahead and 
answer it." : 

And then you stated as follows: 

"Well, there are other factors acived in this. Her ad- 
mitting diagnosis according to the record was thrombophlebitis. 
She was treated for her thrombophlebitis. It regressed under 
conservative treatment. Subsequently the only finding which was 
not typical was a thrombophlebitis -- was the fluid in the joint 
space. ! 

334 "She had been seen in the interim by a consultant, a staff 
man, who suggested a secondary diagnosis of arthritis. There was — 
no history of trauma upon direct questioning to suggest any injury 
to the knee. 

"With fluid in the joint, and a potential or piisiibile diag- 
nosis of arthritis, it was felt that we should aspirate the joint for 
cultures of the fluid which was within the joint to see if we could 
ascertain what the infection organism was. : 

_ “At the time that we aspirated the oe the fluid was not 
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pussy in character. It was serous sanguinous, as was stated on 

the record. In view of the fact that no pus was obtained, an X-ray 

was subsequently ordered on the knee. 

"It was afternoon, I believe, at the time the aspiration 
occurred. The patient had been on bed rest and was not moving 
about on the leg. The X-ray, as I recall, was taken the following 
day." | 
Do you recall so testifying? A. If it is in the record, I so testified. 
* * x * * * % * 

BY MR. DAVIS: 

Q. Doctor, did the presence of blood in this ordinary serum fluid 
indicate to you that a fracture had occurred in this knee? A. This was 
not ordinary serum fluid, Mr. Davis. This was serous sanguinous. 

Q. You are not answering my question. Did the presence of blood 
indicate to you or suggest to you that this patient had sustained a frac- 
tured kneecap ? 

THE COURT. Now you are withdrawing your first question, be- 


cause you did say “this ordinary serum." You are abandoning that 


question and putting a new question to the Doctor, sir. 

MR. DAIVS. Well, possibly I enlarged it on the second question. 

THE COURT. But what he said to you was that it was not ordinary 
serum, at least in the sense of being quantitatively the same. 

336 BY MR. DAVIS: 

Q. Let-me ask you this direct question, Doctor: In regard to this 
particular patient -- and I am referring now to Mrs. Welch -- this syringe 
that you were drawing this fluid into is a glass syringe, is it not? 

A. Glass, yes. 

Q. Itisa calibrated -- A. Yes. 

Q. -- or otherwise measurable glass syringe? <A. Yes. 

Q. And as the fluid was being drawn, toward the end of the as- 
pirating procedure, you could see right then that it contained blood, 
couldn't you? <A. We could see at the beginning that it contained blood. 

Q. And you saw during the procedure that it contained blood, 
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didn't you? <A. Yes. 

Q. This syringe was held with your left hand, was it not, while 
you were pulling out the plunger to aid in the suction? A. I would say 
so. 2 
Q. Was your hand in any manner clasped over the syringe part 
of it so that you couldn't see the fluid as it started to come into the 

syringe? A. No. : 

Q. You could see the glass at alltimes? A. Yes. 

Q. And you could see the fluid from the beginning -- <A. Yes. 

Q. -- when it started to comein? A. Yes. | 

Q. Did it appear bloody when you first started the aspirating pro- 
cedure? <A. Blood-tinged. ! 

Q. From the very beginning? A. Yes. 

Q. Yet you continued aspirating the fluid for 15 minutes longer ? 
A. Certainly. 

Q. When you finally realized that there was blood in this serous 
fluid, did that suggest to you that there was a fracture in the right knee- 
cap? <A. No, sir. It suggested the possibility of a fracture. 

Q. The possibility of afracture? A. Yes, sir. 

Q. You had ascertained from the history of the patient that she 
had had no history of trauma, did you not? A. She had given no history 

of trauma. ! 

Q. Did you have any idea where this fracture might have come 
from? A. No, I did not. ! 

Q. Or how it had been caused? A. Do you wish me to answer 
that question? | 

Q. You have no idea how it was caused in the hospital, do you? 

A. It wasn't caused in the hospital. i 

Q. Thatis your positive answer? A. Thatis my positive answer. 

Q. You knew that she had been on bed rest for one week before this 
aspirating procedure? <A. That is correct. 

Q. That she had not walked about on it? A. That is correct. 

Q. Now, on the day after the aspirating procedure, did you visit 
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Mrs. Welch in her surgical ward? A. I do not recall that I did. 

Q. You don't recall? A. No. 

Q. Do you recall being present the day after the aspirating pro- 
cedure with Dr. Hawfield in her surgical ward? A. No, I do not. 

Q. Would you deny that you were there? A. I am certain that 
I was not there. 

Q. Did you at any time see Mrs. Welch come into the surgical 
ward to which she was assigned in a wheel chair being pushed by an 
orderly? A. No, I did not. 

Q. Were you present when Dr. Hawfield communicated to Mrs. 
Welch the result of this X-ray taken on the 28th of July? <A. I do not 
recall that I was. 

Q. You don't recall. <A. I don't recall. 

Q. Do you recall Mrs. Welch asking you, when she was informed 
that she had a fracture of the right mee, by Dr. Hawfield, do you recall 
her asking you, "Dr. Inglehart, how did that happen?" <A. No, I do 
not. 

Q. Do you deny that she made such a statement? A. Ido not 
believe I was there. I do not recollect her asking me the question. 

Q. Do you deny she made such a statement, and instead of an- 
swering it you turned and walked out of the room? A. Oh, I deny 
that. 

Q. You deny that. Now were you present at a conference of doc- 
tors, in Emergency Hospital, on the afternoon of July 28, at or about 

4p.m.? A. It was the custom at the time to have a meeting of 
all the residents at the termination of each day. There was no special 
conference called, to my recollection, on that day. 

Q. I don't mean a general conference as to the policies of Emer- 
gency Hospital, but a medical conference as to this particular patient. 
A. A specific conference as to that patient. 

Q. Yes. A. No, sir. 

Q. You were not present at any such conference? A. No, sir. 

Q. So that your testimony is that you never saw Mrs. Welch, to 
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your recollection, before 1 p.m. on July 27th; and after she left the 
operating room at 1:15 p.m. on July 27th you never saw her again? 
A. I stated that I had no recollection of seeing her. I undoubtedly in 
passing through the wards every day did see her. But I have no recollec- 
tion of any conversation or meeting with her subsequent to the time 
of July the 27th. | 

Q. Well, I didn't mean just visually observing her as you passed 
through the wards. But you didn't have anything further to do with her 
as apatient? A. Not that I can recollect. 7 

Q. Asa matter of fact, she was transferred from your service to 
the service of Dr. Mitchell, an orthopedic resident, was she not? A. She 


was transferred from the surgical service to the orthopedic service when 


the X-ray revealed the fracture. ; 
* * * % * * + * 
Washington, D. C., 
Monday, October 8, 1956 
aK * cs aK * x 
DR. OTTO THEODORE INGLEHART, JR. 
* * * * * * 
CROSS EXAMINATION 
BY MR. WELCH: | 
Q. Now Doctor, so as to reorient ourselves, in view of the week 
end since you have testified on direct examination, what is your best 
recollection of when you first saw Mrs. Welch? A. On July the 27th. 
Q. At that time did you have in mind the essential history that 
appeared in Mrs. Welch's hospital record? A. Yes, sir. 
Q. And can you tell us, please, very briefly the definition of 
thrombophlebitis? A. Thrombophlebitis is an inflammation of the veins, 
which may produce clots. : 
ae * = * x *x : a x 
Q. Can you tell us some of the causes of thrombophlebitis ? 
A. Thrombophlebitis may occasionally be relatively spontaneous in its 
origin. Commonly it will follow an injury, a blow. It may follow a 
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condition which produces a stasis or slowing down of the blood flow in 
an extremity. 

Q. Will you tell the Court and jury from the record in this case 
of the history of her stay in the hospital up to the day the fluid aspiration 
procedure was had, did Mrs. Welch's leg give the general appearance of 
a phlebitis? A. Yes, sir. It did. At the time of her admission to 
the hospital the leg was swollen, it was reddened, it was tender to touch, 
it was edematous, as we would say, "edema" meaning swollen because 
of tissue fluid in abnormal amounts within the tissue of the leg so that 

346 pressure upon the skin of the leg would leave an imprint of the 
finger for a short time -- a so-called pitting edema, which would be a 
relatively characteristic picture of a thrombophlebitis. 

Q. Having in mind a fracture, as was disclosed by the X-ray pic- 
tures taken the morning of the 28th of July, will you tell the Court and 
jury whether that fracture could have produced the appearances of 
phlebitis or the phlebitis of the leg which existed at the time she was 
admitted to the hospital. 

MR. DAVIS. I object to that, if the Court please. There is no 
showing that Dr. Inglehart at that time or even now is a general patholo- 
gist or is even qualified to render any opinion on that. His specialty is 
a surgeon. 

THE COURT. Is that a specialist's field, Doctor? Or is that the 
field in which you are engaged ? 

THE WITNESS. Well, we encounter thrombophlebitis in most every 
field of medicine. 

THE COURT. It is characteristic of a general service of the sur- 
geon's field? 

THE WITNESS. I believe so. 

THE COURT. ThenI will permit him to answer. 

THE WITNESS. Could you repeat that question. 

THE COURT. And let me suggest that you break it down. I think 
you had two parts init, Mr. Welch. 
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BY MR. WELCH: 

Q. You have in mind the fracture that was disclosed by the X-ray 
pictures taken the morning of July 28th? A. Yes, sir. 

Q. And you have in mind the condition and the appearances of Mrs. 
Welch's leg, according to the record, when she —— to the hospi- 
tal? <A. Yes, sir. | 

Q. And according to her own testimony? A. ‘Yes, sir. 

Q. You have in mind the hospital record of her progress during 
the period from July 21st until July 27th? A. Yes, sir. 

Q. Now in the course of your practice as a surgeon and the ex- 
perience that you have had in connection with general diseases and con- 
ditions, are you familiar enough with this condition to give an opinion as 
to whether the fracture could have caused the phlebitis ? <A. Yes, sir; 
it could. : 

Q. Now will you explain to the Court and jury the reasons medically 
why the fluid was aspirated from the knee joint area. | A. Yes, sir. 

On admission the patient presented a leg which was fairly characteristic 
of a thrombophlebitis involvement. The leg was swollen from the foot to 
and including the knee. It presented a relatively typical picture. She 
was put in the hospital on bed rest, heat and elevation, which is 
the standard procedure for treating a thrombophlebitis -- absolute bed 


rest. And under bed rest the swelling in the leg diminished, every place 


except in the knee. The knee remained swollen. 

She was examined by a vascular specialist, who felt there might be 
an underlying acute inflammation of the knee which had caused the 
originally supposed thrombophlebitis. | 

MR. DAVIS. I object to that, if the Court please, and move it be 
stricken. He is now giving the opinion of some peripheral vascular spe- 
cialist who presumably examined this plaintiff and who has not been 
produced and subjected to cross examination. It is the rankest kind of 
hearsay. 

THE COURT. Is this part of the hospital records? 

THE WITNESS. Yes, sir; it is. 
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MR. DAVIS. You are referring to Dr. Veal? 

THE WITNESS. No, sir. 

MR. DAVIS. You are referring to Dr. Shadid? 

THE WITNESS. Yes, sir. 

MR. DAVIS. I object to any testimony of Dr. Shadid, under the 
New York Life Insurance case. 

THE COURT. Suppose you come to the bench, gentlemen. 

(At the bench:) 

THE COURT. Is Dr. Shadid going to come here? 

MR. WELCH. No, Dr. Shadid won't be here. But she testified 
both Dr. Newman and Dr. Shadid examined her and held consultation 
with Dr. Inglehart, and I believe she said Dr. Hawfield, as to whether the 
procedure of aspiration should be done. And I believe she said Dr. Veal 
suggested delaying it for a few days until the swelling might be diminished. 
So he is not introducing anything new by his telling the circumstances 


leading up to what he did. 


THE COURT. What about that? 

MR. DAVIS. He was about to give the opinion of Dr. Shadid. And 
although Dr. Shadid's opinion might appear as part of the medical records, 
under the New York Life Insurance case that is not admissible, since 
it is an opinion and not subject to due cross examination. 

THE COURT. What do you actually want from him, Mr. Welch? 

MR. WELCH. To indicate it was actually done as a result of 
diagnostic procedure to determine what should be done to determine the 
cause of the swelling. 

THE COURT. He certainly can say that. 


oe me * * a 


THE COURT. Suppose you ask him that. 

MR. WELCH. Actually he did say that the thought that there 
was infection in there was proven wrong. So merely relating what Dr. 
Shadid thought makes no difference. We can withdraw that. 

THE COURT. All right. 
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* * x x * * * * 
BY MR. WELCH: : 

Q. Doctor, without stating anything about what Dr. Shadid or any 
other doctor actually said or thought, let me preface a renewal of the 
question by this brief question: Were the procedures which you followed 
out in aspirating the fluid from the knee joint area the result of consul- 
tation among yourselves and other physicians at the hospital ? A. Yes, 
sir. i 

Q. Now, without saying what the opinion of any other doctor was, 
just go on and tell us why the procedure was carried out. A. On bed 
rest, with elevation of the involved part, the right leg, I the swelling 
diminished. The redness and inflammation diminished to a great degree 
throughout all the leg except in the region of the right knee, which re- 
amined swollen. : 

We felt there was probably an underlying cause for this swelling. 
For that reason it was decided to do a diagnostic aspiration. The fluid 
from the knee would be withdrawn to check any underlying condition within 
the knee which might be the basis for the ns i This was 

done. | 

Q. Then you say fluid would be withdrawn to check? A. Yes, 
sir. ! 
Q. By that, is that the same thing as to aid in diagnosing the cause 
and the continued swelling and so forth? A. Yes, sir. It is a diag- 
nostic procedure. 

Q. Incidentally, in withdrawing it, it also was a dealing aid in 
itself, was itnot? <A. Yes, sir. It is standard preceune to remove 
excess fluid from a joint; yes, sir. 

Q. But the primary reason in this case was slagnostic ? A. That 
is correct. 

Q. As a result of withdrawing the fluid, were you aided in making 
a diagnosis? A. Yes, sir; we were. 

Q. And based upon the findings observable in the Liquid fluid with- 
drawn from the knee, what next diagnostically was indicated and taken? 
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A. Upon finding serous sanguinous fluid within the knee joint, we 
suspected there might be underlying bone involvement, and therefore 
ordered an X-ray. 

Q. Can you tell the Court and jury whether the bloody finding in 
the serum indicated an old condition or a presently new condition ? 

A. It indicated an old condition within the knee. 

Q. Now, then, is it a fact that the next step of taking the X-ray 
picture was to determine what bone pathology might exist in that joint 
area? <A. Yes, sir. 

Q. And, as we know, it developed to be this fracture which has 
been described. 

Now will you tell the Court and jury, would the presence of that 
fracture for some time prior to January 27th have produced the serous 
sanguinous condition you found? 

| MR. DAVIS. Just a moment. May we have that question read back 
before the answer is given? 

THE COURT. All right, sir. 

(The last question was read by the reporter.) 

MR. DAVIS. Objection, if the Court please. 

THE COURT. What is the basis of the objection? 

MR. DAVIS. I don’t know where there is any basis in the evidence 
thus far for the suggested date in the question of January 27th. 

MR. WELCH. If I said "January," then I ask to be excused. It 
was July 27th, of course. I am sorry. 


THE COURT. Doctor, the question remains, with the date changed. 


THE WITNESS. The answer would be that the serous sanguinous 

fluid would be expected to be found in a fracture that had been sus- 
tained prior to that time, yes. 

BY MR. WELCH: 

Q. Doctor, would you step down here, please, for a moment. I 
wish you would show the jury exactly how this procedure, which has 
variously been referred to as "pressure" and "pressures, " actually 
occurs and is performed in moving the remnants of the fluid to the point 
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where it can be easily withdrawn by the needle. A. As I explained, I 
think, the other day, the knee joint level, actually where the upper bone 
attaches to the lower bone is on Mrs. Welch right at this level. 

MR. DAVIS. Will you indicate for the reporter how far below 
the knee that is, Doctor? : 

THE WITNESS. This is the knee, sir. 

MR. DAVIS. I mean, how far below the patella. 

THE WITNESS. Relax your leg, sir. This is the inferior pole of 
the patella, right here. The lowest part of the cap is right here. 

MR. DAVIS. So that the record may have that, would you indicate 
how far? | 
THE WITNESS. As this knee is at the present time, they are 
approximately on a level with one another. Here is “ upper part of the 
kneecap, right here. : 

The joint space you might consider straight transversely; but the 

cuff which surrounds the joint space or acts as a sleeve about it 
extends from a point here where it is attached to the bone at a level 
around here, where it is attached to the bone, all the way around. 
Above, it extends up like so. | 

MR. DAVIS. Doctor, may I suggest, since the record does not 
indicate what you mean when you say “here, " that you indicate by some 


measured points you are referring to on Mrs. Welch's leg? 

THE WITNESS. All right, sir. With distention, the cuff or sleeve 
extends in a fold. It does normally extend in a fold, a distance above the 
top of the kneecap or patella, a distance of perhaps an inch and a half to 
two inches. That would vary from individual to individual, but that would 
be an average figure. For that reason, at the time of aspiration, as- 
piration can be done at any point around here, and the point of the needle 
will be into the cuff or sleeve which contains the liquid. 

BY MR. WELCH: | 

Q. Let me ask at this point, to make it more apparent and clear, 

if one has a blister full of serum, would it be the same thing as perhaps 


puncturing it to release the serum anywhere along the edges or side of 
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the blister? A. Yes, sir. You might liken it to that. The needle is 
put in at the upper pole of the patella. It would be at a distance of one 
355 and a half, or less, or two inches above the lining of the knee 
joint itself, two and a half inches perhaps, and perhaps more above the 
site at which the fracture was demonstrated on Mrs. Welch. 

In order that the needle not wiggle around in the knee which is the 
subject of the procedure, the needle point is put just until it is through the 
capsule and into the fluid. The aspiration is maintained. 

: It can be done with one hand, if you hold the syringe thusly, and 
use these two fingers to pull back. It can be done with one hand. It 

is much easier if you have an assistant to help you. Then you can hold 
and aspirate in this way. 

The only pressure exerted during this procedure is here, or here, 
and here. And that much pressure is all that is needed, like so. That 
pushes against the back, and water which is here and which is posterially, 
and pushes the water over to this point. 
| Q. So that the pressure that is used is just enough to move the serum 
or water inthe sac? A. The pressure is insignificant enough that you 
can do it with one hand while you are aspirating with the other hand. 

If I were doing this with one hand, I would do it in this manner. 
: Q. Is it in any sense a pushing or a pressure against the bone 
356 — itself? A. It is not. 

x 3 SS 5 % co a * 

Q. You have heard Mrs. Welch describe, and you saw Mr. Davis 
perform, with respect to this sort of a situation, bending the knee and 
pushing down on the knee. Did that at any time occur in these proceed- 
ings? A. That did absolutely not occur. 

Q. Is there any reason whatever in this aspiration procedure for 
so moving or bending or pressing on the knee? A. Such as was 
demonstrated ? 

Q. Yes. A. There is absolutely no reason for it, for the simple 
reason I have explained to you, that the reason pressure is put on the 
sac across on the other side of the leg is that the needle will not be 
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moved within the joint space. 

Q. Actually is there a good reason, with reference to the needle, 
why such a procedure should not be and is not done? A. Yes, sir. 
As I stated, such a procedure as described here would cause a possible 
rubbing of the point of the needle against bones within the joint, against 
the bone of the kneecap or the thigh bone at that level. And for that 

reason the knee is not moved, and pressure is exerted so it is 


not necessary to slip the needle further into the — in order to 


get out the remnants of the fluid present. 

Q. Taking into consideration the procedure actually used in con- 
nection with the aspiration of this fluid from the knee, is there anything 
about that procedure that in any way, shape or manner, in your opinion, 
could conceivably fracture that bone? A. Itis absolutely impossible. 

Q. Even taking into consideration the demonstration that Mr. 
Davis made with respect to motion of the knee, could that possibly frac- 
ture that bone in that particular place? ! 

a *K * * K * * * 

THE WITNESS. This fracture could not be produced by such a 
motion as was described by Mr. Davis. 

x *x * * cs * 

REDIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Dr. Inglehart, if this relatively simple aspirating procedure 
you have described could be done by you alone, holding the glass syringe 
with one hand and holding the inserted needle with the other, why was 
it necessary for you to have an assistant and two nurses ? A. Two 
nurses are customary in the operating room. It is in any resident 
training program the common procedure to have a resident and another 
assistant in the operating room, when it is possible. And I stated that 
it is easier to do it if you have someone else to make ‘7 pressure, than 
if you do it yourself. | 

Q. Under the regulations of the American Medical Association, 
this is considered an operation, is it not? | 
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MR. WELCH. I object to anything about any association opinions. 
For the purpose of the record, we will concede that it is a surgical pro- 
cedure; but I object to going any further into any association opinions. 

THE COURT. You want to know if it is surgical, Mr. Davis, 
don't you? 

MR. DAVIS. Yes, sir. 

THE COURT. All right, sir. You concede that, Doctor? 

THE WITNESS. Yes, sir. 

BY MR. DAVIS: 


* % cs % * e % * 


360 Q. NowlI believe you said also in response to a question by Mr. 
Welch, using his leg as the demonstrative evidence, that you could push 
here, here, or here, indicating the under side of the knee. A. Yes, 


sir. 

Q. Isn't it a fact that that is what was done by Dr. Newman, that 
he pushed not only here, here, or there, but that he pushed in all three 
of those places? <A. I believe he probably exerted pressure in all three 
of those places. 

Q. In all three places. 

* * * 5 at * % * 

363 Q. Did you know that two blood tests were made of this patient, 
one on July 27th and one on July 23rd, at Emergency Hospital? 
A. I believe it is in the record. 
Q. You knew that on the afternoon you did this procedure? 
A. It was routine on admission. I would assume I knew that. 

* * * * % * * * 

Q. Did you know Dr. Newman had diagnosed her condition as a 
condition of thrombophlebitis? A. On admission, yes. 

364 Q. Did you disagree with that diagnosis? A. When, Mr. Davis? 

Q. At the time you started this aspirating procedure. <A. Did 
I disagree with the admitting diagnosis ? 

Q. Yes, sir. <A. No, sir. 

Q. You agreed that she had a condition of thrombophlebitis ? 
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A. Yes. : 
Q. I believe you said that such a condition eae caused spon- 


taneously? A. Yes. : 

Q. And what would be a cause of sucha spontaneous condition 
of thrombophlebitis? A. In cases where there might be a stasis or 
slowing down of the flow of the blood. 

Q. Do you know whether or not that was a eines in this particular 
case? A. I believe in this case the cause was the fracture which Mrs. 
Welch had sustained to her knee. | 

Q. You have just come to that conclusion since the last trial, 
have you not, Doctor? <A. No. No, I don't believe so. 

* * sd * * % * x 

Q. Have you discussed this case of Laura B. sa with any other 
doctor since May of 1954? <A. Yes. } 

Q. Who are they, sir? A. Iam certain I have discussed it with 
the doctors at the hospital. | 

Q. Well, name them, please. A. I could asad any number, actu- 
ally, Iam sure. I have discussed it, perhaps, with Dr. Shadid. 

x ae * * mK * % 

BY MR. DAVIS: 

Q. Doctor, you stated to us now.that you have had discussions 
since May of 1954 with numerous other doctors at Emergency Hospital ? 
A. Yes. 

Q. My question is, was the purpose of those discussions for the 
purpose of corroborating your statement that this fracture which was 
found on July 28th pre-existed Mrs. Welch's admission to Emergency 


Hospital on July 21st? A. Yes. : 

* * x * % * * a 

Q. And, Dr. Inglehart, when was the X-ray of this patient's right 
knee first ordered? A. That should be on the meSonae : It was ordered 
on the 27th. | 

Q. On the same day of the aspirating procedure? A. Yes. 


Q. And who ordered it? <A. Dr. Hawfield. 
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Q. Dr. Hawfield was not in the operating room at the time of this 
procedure, was he? A. Not to my knowledge. 

Q. Who requested Dr. Hawfield to order it? A. Dr. Hawfield 
was the chief resident of the hospital. He could order as he wished. 

Q. Dr. Hawfield would not automatically know of every procedure 
or surgery that goes on in Emergency Hospital, would he, Dr. Inglehart? 
A. On staff patients the resident would know pretty much what is going 
on, yes. ; 

Q. Is it customary in pretty nearly every aspirating procedure 
to order an X-ray of the part of the body being aspirated? A. Not 
necessarily, no. 

* * * *x x * x x 

Q. Dr. Inglehart, isn't it a fact that you requested Dr. Hawfield, 
as the chief resident, to order the X-ray? A. There would be no 
cause for that, no. 

Q. Weren't you alarmed when you saw blood in this fluid, in this 
patient's knee capsule serum? A. We felt that we had a lead toward her 
diagnosis. | 

Q. And didn't you order the X-ray to see whether or not something 


had occurred to the knee during that very procedure? 
* * * * * * 


THE WITNESS. Absolutely not. | 

xe cd oe * a * * * 

Q. Doctor, are you able to tell us how long, in your opinion, this 
fracture which was discovered on the morning of July 28, 1949, had 
been present? A. I cannot state exactly as to the time or the day. But 
I know it was produced at some time during the week prior to her ad- 
mission to the hospital. 

Q. Do you recall testifying two years ago that it was impossible to 
state when such a fracture occurred? 

MR. WELCH. That is what he just said now, that he couldn't say. 

MR. DAVIS. He is pinning it down now to a week prior. 

THE WITNESS. The symptoms began a week prior. 
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BY MR. DAVIS: | 

Q. Do you recall testifying at the last trial that it was impossible 
to tell when it occurred? A. I just stated I could not say what day or 
what hour. : 
Q. And by that do you mean within a week before or a month before 
or an hour before? A. Iam certain it was not an hour before. 

Q. You heard the testimony of Dr. McPeak the other day, did 
you not, Doctor? <A. Yes, I did. 


* * * % * x * * 


Q. If this were an old fracture, Doctor, the original, the very 


first X-ray, would have shown some evidence -- 

* * ae * * * ae 

Q. -- the very first X-ray would have shown evidence of the 
exuding of callous formation, would it not, Doctor? | 

* * * x * * * * 

THE WITNESS: The healing shown by X-ray of a fracture of any 
bone, the picture, the X-ray demonstration of healing, lags about two 
weeks behind. In other words, healing can progress for two weeks in a 
fracture and the X-ray will show no change. : 

Therefore an X-ray taken at the time this was taken, on the 28th, 
would show no demonstrable change in a fracture which had been sustained 
as long as two weeksand possibly slightly longer before. 

% * ae 5 x % | * * 

MR. WELCH. I think we can save a lot of time and say the nurses' 
records show no complaint of pain in the knee. | 

MR. DAVIS. If you will so stipulate. 

THE COURT. Subject to check, we will say the = does not 
show any record of complaint to the nurses in the period July 21 to 27. 
Do you want to change it? : 

THE WITNESS. I believe we cannot so stipulate. 

THE COURT. All right, sir. ) 

THE WITNESS. On Friday, prior to the 27th, on aly 22nd, there 
is a note, "Medication for pain." | 
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382 BY MR. DAVIS: 

Q. Dr. Inglehart, there was no loss of sensitivity in this patient's 
right knee, before this aspirating procedure, was there? A. I believe 
there was a lessened sensitivity. 

Q. Why did you inject novocain, then, for the purpose of deadening 
any feeling? A. I was referring to the joint, the lessened sensitivity. 
The skin would have relatively normal sensitivity. I routinely inject 
novocain on every aspiration of the knee. It can be done without it. 
_Q..-s Whether the leg is sensitive or not, you routinely do that? 

A. I have never injected more than puts the skin non-sensitive, to 
383 my knowledge. 

Q. If this patient had a fracture of the right knee, that would have 
caused her pain on even the slightest movement, even in bed, would it not, 
Doctor? A. Not necessarily. 


* * * * * * * * 
385 : Q. * * * The fact that the knee continued to remain swollen, that had 
no clinical significance to you, did it? 
| * RE oe * ca * * * 


Q. It had no clinical significance to you, did it, Doctor? A. Yes. 
386 Q.:-~What was that? A. It led us to believe that there was under- 
lying pathology in the knee. 

Q. That is before you did any aspirating? <A. Yes. 

*x ad 5 ad  d * * % 

Q. Wouldn't that have been the better course, Doctor, to have sent 
the patient for X-ray first, before undergoing any aspirating procedure 
for diagnostic purposes ? 
| THE COURT. You may answer it, if you can. 

THE WITNESS. The reason we did not in this case was the com- 
plete absence of any history of injury. 

BY MR. DAVIS: 
Q. History of trauma, youmean? A. Injury, trauma, yes. 
387 Q. Thatis, any kind of an injury -- a fall or an accident or 
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anything of that kind. You had a positive history from Dr. Newman that 
the patient had had no such trauma -- no fall or accident or any such 
injury to the knee -- did younot? A. And a notation that the history 
was perhaps 60 percent accurate, yes. : 

* * * * * * * * 

Q. What did you mean by that last voluntary remark that it was 
only 60 percent accurate? A. That was according to the notation which 
was on the chart. 

Q. In other words, if it is only 60 percent acute itis 40 per 
cent inaccurate? Doesn't that follow? A. Deductively. 

Q. Deductively, yes. So you didn't believe what she told you 
anyhow, did you, at least 40 percent of it? | 

THE COURT. Now, Mr. Davis, she was not el him. He was 
just reading the record, which bore certain notations, plus the notation 
to which you have just referred. 

That is correct, isn't it, Doctor? 

THE WITNESS. Yes, sir. 


* * * * * * | * * 
RECROSS EXAMINATION 
* * * * * * er: * 


BY MR. WELCH: | 

Q. As a result of your procedure in extracting this fluid and having 
this X-ray picture taken, were either of those — diagnoses con- 
firmed? A. Yes. 

Q. Which one was confirmed? A. Thrombophlebitis. 

Q. And in view of the fact that the thrombophlebitis. was confirmed, 
and the infectious arthritis was thrown out, does that explain why there 
was not further pathology done on these cultures? A. , Yes. 

Q. In other words, in view of the confirmation of the phlebitis and 
in view of the determination as to what caused it, there was no need of 
doing the cultures and the laboratory tests that counsel has been saying 


are ~~ in the oe Is ae eaaie- la : 
* * ! & * 


ii Sane ak is Sey 


* 


DR. HAROLD H. HAWFIELD, 
* * * * 
DIRECT EXAMINATION 
BY MR. DAVIS: 
x 9 e * *x cd * % 
Q. Dr. Hawfield, I believe you have already stated that in this 
very case the primary purpose of aspiration was for diagnostic pur- 
poses. A. Yes, sir. 
Q. That being the primary purpose, and again referring to this 


particular case, would the doctor withdraw just enough fluid for the pur- 


pose of making a pathological test, or would he withdraw all of the fluid 
possible in that particular kneecap, sir? A. I would think he would 
withdraw as much as possible. 

Q@. As much as possible? A. Yes, sir. 

Q. Now, in withdrawing as much as possible, Doctor, would it be 
necessary, for either the doctor who was handling the 18-gauge needle 
with the calibrated syringe, or his assistant, to exercise any pressure 
upon the knee of the patient for the purpose of withdrawing all that was 
possible? A. A slight pressure; yes, sir. 

Q. Doctor, would that pressure vary with regard to the physical 
make up of the individual patient? A. Nota great deal. 

Q. But it would depend in some measure upon the physical build 
of the patient, would it not? A. Not enough to make any difference. 

Q. For instance, we have used the expression in this case, 'Two- 
Ton Tony Galento,"' the wrestler. It would take more pressure to with- 
draw the fluid from that individual than it would a slightly built female pa- 
tient, would it not? A. Nota great deal more. Maybe slightly more. 


* * * * * * * * 


DR. OTTO ANDERSON ENGH, 
* * *! * * 
DIRECT EXAMINATION 
BY MR. DAVIS: 
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* aa a * 5 ! x * 

Q. Dr. Engh, I understand from your testimony that you didn't 
see Mrs. Welch at or about the time of the sustaining of this fracture in 
1949, and you did not in fact see her until 1951, at which time she com- 
plained of a condition attributable to the feet. I will ask you this hypo- 
thetical question, Doctor: Assume that a patient approximately 33 years 
of age is admitted to Emergency Hospital for a condition of acute 

thrombophlebitis of the right leg, on or about J uly 21, 1949. 

She is thereafter hospitalized on bed rest for a period of one week, 
during which time she is examined by a periphero-vascular specialist 
who advised waiting before anything is done, until the fever, swelling 
and redness of the leg from the foot up to and including the knee has 
subsided. | 

That after being on bed rest for approximately a week, during which 
time the fever, swelling and redness had subsided, with the exception of 
that in the knee, she is then taken to the operating room where a proce- 
dure known as aspiration of fluid from the right knee is undergone, as a 
result of which 63 cubic centimeters of fluid is aspirated from the joint 
capsule of the right knee, during which procedure the patient, who has 
been and then is under a local anesthetic, feels a sharp tinge of pain in 
the knee joint, preceded by a snap or crack, at which time she let out 
an instantaneous exclamation of pain. And at that time she had no prior 
knowledge of any fracture of the internal condyle of the right knee. 

An X-ray taken the next morning indicated a fracture of the in- 
ternal condyle of the right tibia, after which she was continued on bed 
rest on what is known as a pillow splint, until approximately August 3, 
when the entire leg is placed in a plaster cast from the foot up to and 
above the knee. 

That that cast remained on for a period of approximately a month, 
during which time the patient had been discharged. And she then re- 
turned as an outpatient and the cast was removed, the swelling having 
been present above the knee. And then she was given instruction in 
exercises as to moving the knee to restore circulation and use. 
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Are you able to state, Doctor, whether or not if that fracture were 
sustained during this aspirating procedure I have just indicated to you, 
that could have accounted for the torn ligaments which you found in 
September of 1953 and excised? 

MR. WELCH. I object to the question. 

THE COURT. What is your objection, Mr. Welch. 

MR. WELCH. There are two objections. The first one is that while 
he is not required to relate in a hypothetical question every fact, he must 
relate at least the landmark or salient facts that would have a bearing upon 
the medical diagnosis in this case. 

He has left out the history of positive congenital syphilis. He has 
also left out the history of there having been a provisional diagnosis of 
thrombophlebitis when she came in the hospital. And he has left out the 
circumstances that the aspiration of the knee was done as a diagnostic proce- 
dure, and upon the discovery of serum sSanguinous, as it was described -- 

that is, a serum with blood in it -- the X-ray picture was indicated 


and thereupon was taken. 
I think that what happened afterwards is perhaps less important by 
way of detail than what happened before. But I think a fair approach to 


the question would necessitate including in it those material facts. 
* ys ar x * * x 


BY MR. DAVIS: 

Q. Bearing in mind all of the facts that I gave you in my original 
question, Doctor, and the supplemental facts as mentioned by Mr. Welch, 
my question is: 

Is the condition which you found on September 2, 1953, and for 
which you operated, namely, the removal of a torn cartilage, could 
that torn cartilage have resulted at the time of the sustaining of the 
original fracture of the internal condyle of the right knee? A. Itis 
possible that the torn cartilage occurred when the fracture took place. 

* * * * * * %* * 

438 Q. Well, is that probable also, Doctor? A. That is difficult 
to answer, because there are a great many factors that enter into it. 
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When you ask me whether it is probable, it brings in the postular ab- 
normalities of the lower extremities. I must take those into considera- 
tion; that is, deformities of the feet can produce a meniscular type of 
injury or damage. Fractures frequently cause torn menisculi. So 
when you ask me whether it is probable, I still can't answer that too 
exactly. : 

Q. Doctor, in the course of your own practice for some 20 years 
in the field of orthopedics, have you had occasion to aspirate fluid from 
a:joint of your patients? <A. Yes. : 

Q. Is it a normal reaction in such an aspirating procedure to 
fracture a joint or any bone in that joint? 

MR. WELCH. I object to that. 

THE COURT. I think I will sustain the objection to that, sir. 

You are asking whether it is normal? ) 

MR. DAVIS. Is it a normal reaction to fracture a bone or a bone 
of that joint during such an aspirating procedure? : 

THE COURT. Come to the bench, gentlemen. 

(At the bench:) 

THE COURT. I didn't want to say it, andI ama lay person, Mr. 
Davis. But you don't mean what you have said, I don't believe, because 
it is not normal to break a leg. ! 

MR. DAVIS. No, sir; I know it isn't. 

THE COURT. So you don't want to ask that question. I am saying 
this very respectfully. 

MR. DAVIS. If the Court please, that is nota normal reaction, 
as a lay proposition. I think laymen would take notice of that. I 
merely wanted to fortify it, to bring out that it is not a medical sequela 
in an ordinary aspirating procedure. 7 

MR. WELCH. There is no evidence that this procedure caused 
this fracture, none whatsoever. 

MR. DAVIS. Thereis. You are ignoring the plainti's evidence 
completely. 

THE COURT. I am talking to something different. I mean, in 
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an aspiration where you take fluid from the leg, you certainly would not 
break the leg, or whatever partit is. 

MR. DAVIS. The internal condyle. 

THE COURT. When you say "normal," I don't think it means any- 
thing, does it, Mr. Davis? 

MR. DAVIS. I will rephrase the question. 

* x * * 3 a ; ae * 

BY MR. DAVIS: 
Q. Doctor, I believe you have stated that in your practice you 


have had occasion to aspirate fluid from the various joints of your patients. 


A. Yes. 

3 Q. Doctor, in such an aspirating procedure, is it a natural sequela 
that as a result of the aspirating procedure the patient sustains a fracture 
of any of the bones within the joint being aspirated ? 

* a XE * x ae aK * 

THE WITNESS. An aspiration of the knee joint does not produce 
a fracture. I have never heard of it producing a fracture. 

% td * x * a * x 

Q. Doctor, if you found, in aspirating the fluid from a patient's 
joint, whether it be the knee, the elbow, or any other joint, what would 
it indicate to you if you found within that serum a sanguinous or bloody 
content? A. It would indicate that blood had gotten into the fluid, and 
that can occur from an injury. It can occur in cases of a hemophiliac, 
that is, a bleeder. They oftentimes, for no good reason, just bleed in 
the joints. 


They are the two most common conditions in which we find blood with- 


in a joint. 

Q. In your clinical and hospital examination of Mrs. Welch, did 
you find that she was a hemophiliac, as you expressed it? 

MR. WELCH. I object to that. That is just one of the findings. 
I don't believe it is proper to go into all of the things Mrs. Welch was 
not. We are interested in what the conditions were in this particular 


Case. 
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THE COURT. I will let him answer that. Have you any indication 
of her being a bleeder, Doctor. | 
THE WITNESS. No, there is no indication of her being a bleeder. 


* * % * * * * * 
OLGA HELEN MILLER, 
* * * * * * : * * 


DIRECT EXAMINATION 
BY MR. DAVIS: ! 

% * * * * * cS * 

Q. And what is your occupation? A. lama pharmacist. 

* aK % * ak *x : x 5d 

Q. And are you independently engaged as a pharmacist at the 
present time? A. No;I am employed by People's Drug Store at 
Bladensburg. 

Q. Are you appearing in response to a subpena duces tecum 
served upon you to bring in the original prescription No. 007068, filled 
on July 21, 1949, at the store you were attached to, which I believe is 
on 4821 Annapolis Road, Bladensburg, Maryland? A. That is right. 

Q. And do you have that original prescription with you? <A. Yes. 
That is the original prescription from our files. And this is a prescrip- 
tion I filed this morning written by Dr. Roth. And these are two pre- 
scriptions I picked at random from last year, in order to compare signa- 
tures. | 
Q. Referring to the paper which you first handed me, that is a 
prescription filled out, is it not, on the prescription pad of Dr. Albert 
Roth? A. That is right. 

Q. And bearing a black stamped number 007068? A. That is 
right. : 

* * * K x * | a * 

Q. In other words, this box which I just gave you appears to be the 
filled prescription? A. That is right. : 

Q. Filled by your store, pursuant to this prescription of Dr. Roth? 
A. That is right. 
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Q. Now will you interpret, please, as a pharmacist the contents « 
of that prescription. A. The contents are AS A with codeine grains 

1/4, No. 20. And "A S A" is a trademark used by Lilley for 
aspirin compound. They also sometimes use this for an emperim com- 
pound. But "AS A" is put out by Lilley and Company, and it is a cap- 
sule. 

Q. That prescription calls for a certain quantity of narcotics, 
does it not? A. One quarter of a grain, per capsule. 

Q. And by reason of that fact, such prescription is not refillable 
except upon re-order of the physician? Isn't thatso? <A. At that 
time that was so. 

Q. And is that why you insert in each prescription the red stamp,’ 
"This prescription cannot be refilled"? A. That is right. 

MR. DAVIS. I will offer these in evidence, if the Court please. 

* % * * * * * SS 

THE COURT. Is there any objection, Mr. Welch? 

MR. WELCH. No, sir; I have no objection whatsoever to the 
prescription. I really don't see the materiality of it, but I have no objec- 
tion to it. 

THE COURT. We will receive it. 

(The prescription heretofore marked for identification as 

Plaintiffs' Exhibit No. 5 was received in evidence.) 

BY MR. DAVIS: 

Q. Mrs. Miller, you have just handed me-- A. Those are three 
different prescriptions written by Dr. Roth, I picked at random, and 
which were filled at our store. 

Q. And they all bear the signature of Dr. Roth, do they not? 

A. That is right. 

Q. Is this his registry number underneath? A. That is right. 

Q. And the last prescription you give me is one filled just as of 
this date? A. That is right. 

Q. October 8, 1956? A. That is right.* * * 


we ae * * sd % * * 
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MR. DAVIS. I will offer these in evidence, if the Court please, 
as 5-A-B-C. : 

MR. WELCH. May I ask the reason for these? 

MR. DAVIS. The reason, if the Court please, is to corroborate 
the testimony of the plaintiff that she did consult Dr. Roth; that he did 
prescribe for her, in accordance with Plaintiffs' Exhibit No. 1; and not 
as his testimony indicated the other day, that he never did prescribe. 
THE COURT. Wasn't it his recollection, or he had no recollec- 
tion? | 

MR. DAVIS. No; he positively denied ever prescribing for her. 

_ THE COURT. My recollection may be at fault, ladies and gentle- 

men. It would be for you to recall. | | 

MR. WELCH. If that is the purpose of asking to have them go in, 
I make no objection to them. 

* * * * * 

CROSS EXAMINATION 
BY MR. WELCH: 

% * B9 * * * bd * 

Q.. Can you tell me from looking at the prescription label on the 
box whether the physician's registry number aDpeaEs there? A. His 
registry number is there, 4407. 

Q. Is there a physician's registry number on any of these ? 
A. Right here -- 4407, 4407, 4407 and 4407. 


Q. So that what appears from these that you have presented is 
that the one dated 7-26-49 -- 


MR.. DAVIS. No; "21," Mr. Welch. 
BY MR. WELCH: 
Q. Pardon me -- 7-21-49, as well as these other three, appear 
to bear the same physician's ‘registry number as is on that box, which 
would indicate to you that Dr. Roth issued all of these eta iecias 7 


A. I would say so. 
x * 
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STATEMENT OF QUESTION PRESENTED 


In a medical malpractice action against a hospital and 
one of its agents, a resident physician individually, which 
is based upon the claim that the said agent negligently 
caused a fracture of plaintiff’s right knee-cap during the 
performance of a surgical aspiration of fluid from the 
knee joint capsule to aid in diagnosis as to the cause of 
thrombo-phlebitis, a persistent swelling about the knee 
and knee joint, should the issue of negligence be sub- 
mitted to the jury where plaintiff’s own witnesses and 
evidence showed that the procedures were carefully and 
properly done in keeping with accepted standards and 
methods; that the fracture complained of was not a frac- 
ture of the knee-cap but a fracture of the mesial side of 
the internal condyle of the right tibia; that it is abso- 
lutely impossible to cause such fracture in the course of 
the aspirating procedures involved; that such fracture 
could not be produced by motions described by plain- 
tiffs’ counsel; that the condition, composition and nature 
of the fluid aspirated from the knee joint capsule was 
serous sanguinous, which indicated medically and diag- 
nostically an underlying bone involvement, and old con- 
dition, proved by X-ray to be a fracture that had been 
sustained prior to that time, absent any testimony or 
evidence in plaintiff’s case to precisely fix the time of 
fracture but clearly showing that from July 13, 1949, 
eight days before she was hospitalized at defendant’s 
hospital she had swelling in her leg extending from the 
foot up to and including the kmee, with very bad pains. 
Also absent any testimony in plaintiff’s case that the 
procedures and treatment invoked by the defendants de- 
parted in any respect from the accepted standards or 
that said procedures did or even could have produced 
the type of fracture disclosed by X-ray procedures of 
plaintiff’s leg. 
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SUPPLEMENTAL QUESTION NO. 1 


Should the jury be permitted to consider the claim of 
aggravation of a preexisting fracture because a member 
of the hospital staff compelled the plaintiff to walk in a 
therapy room, absent any medical evidence whatsoever 
that: such alleged walking in any degree or manner ag- 
gravated the fracture condition, and the plaintiff’s own 
medical evidence showed conclusively, together with a 
series of X-ray pictures, that there was no change in the 
condition or position of the fractured bone and progres- 
sively good healing eventuated in a solid bony union at 
the fracture site. 


SUPPLEMENTAL QUESTION NO. 2 


Should the doctrine of res ipsa loquitur be applied in 
a medical malpractice case where the plaintiffs complain 
that the defendant hospital and doctor negligently per- 
formed a surgical aspiration procedure in the knee joint, 
asserting so much pressure as to fracture the patella or 
knee-cap, and undertaking in the course of the trial to 
prove that such fracture was caused by negligent proce- 
dures. 
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COUNTER-STATEMENT OF THE CASE 


The plaintiffs are conceded to be husband and wife, and 
plaintiff-husband’s claim is the usual claim for damages 
for loss of consortium because of the injuries allegedly 
sustained by the plaintiff wife. ! 


The plaintiff-wife’s claim is based upon precise allega- 
, tions of negligence (Par. 6 of complaint, J.A. p. 3) which | 
4 plaintiff undertook to prove at trial. ! 


| Plaintiff’s evidence disclosed that she had suffered dif- 
| ficulties with her right foot and leg and a condition diag- 
nosed as phlebitis as much as a year previous to admis- 
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sion to defendant hospital, July 21, 1949. She had been 
treated for a congenital syphilis condition that she con- 
sidered cured. She had not been able to work for a year 
or more, and that her foot was swollen and she could not 
wear a shoe (J.A. 43, 44, 45); that about eight days be- 
fore she was hospitalized, July 13, 1949, in defendant 
hospital, she experienced a kink or pain in her right leg, 
that’ the leg became swollen from the foot to and includ- 
ing the knee, with very bad pains (J.A. 44, 45, 46). 


On admission to the hospital her condition was diag- 
nosed as thrombo-phlebitis (J.A. 21, 22, 24). She was 
placed on bed rest and medication, calculated to abate 
the symptoms of pain, swelling and inflammation (J.A. 
50, 51). Between the 21st and the 27th of July, 1949, the 
swelling, redness and inflammation were reduced in the 
entire leg, except the immediate knee area (J.A. 113); 
she was examined by several physicians, including spe- 
cialists in vascular diseases and conditions, and it was 
decided by a conference among the physicians to do a 
surgical aspiration of the fluid in the knee joint capsule 
to aid in diagnosis of the cause of the persistent swell- 
ing in the knee, and the underlying condition within the 
knee which was the basis or cause for the phlebitis (J.A. 
115). 


On July 27, 1949, the female patient was taken to the 
operating room and, under local anesthesia, defendant 
Doctor Inglehart, assisted by Doctor Lewis B. Newman, 
carried out surgical aspiration procedures and withdrew 
from the knee joint capsule in excess of sixty cc’s of 
serous sanguinous (bloody serum) fluid. 


The fact that there was a combination of blood with 
the serum withdrawn from the knee joint capsule led the 
doctors to believe that plaintiff’s thrombo-phlebitis re- 
sulted from some underlying bone involvement, some old 
condition within the knee. Therefore, X-ray pictures were 
ordered to be taken so as to determine what, if any, bone 
involvement existed (J.A. 115, 116). 
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The X-ray pictures taken the morning of July 28, 1949, 
disclosed not a fracture of the patella or knee-cap as 
alleged in plaintiff’s complaint but a fracture on the 
mesial side of the internal condyle of the right tibia, 
slightly depressed (J.A. 73, 74). 


Although the female plaintiff testified that during the 
expirating procedures she felt a click, like the click of a 
bottle, and that defendant Doctor Inglehart asked her if 
she felt anything then, Doctor Inglehart testified that 
when she anesthesia was administered he may have asked 
her if she felt anything then, but at no time did the 
needles used for anesthesia or aspiration of fluid touch 
the bone (J.A. 100). 


Following the aspiration procedures, the female plain- 
tiff was returned to her ward bed, and later the same 
day was taken in a wheel-chair to a therapy room where 
she walked in a stroller or walker until she complained 
of pain. She was then returned to the ward. She also 
testified that the doctors told her she was not supposed 
to go down and walk in the walker (J.A. 33). 


The following morning, July 28, 1949, the X-ray pic- 
tures were taken which disclosed the fractured condyle. 


She was thereafter treated specifically for the fracture, 
and in due time healing was accomplished (J.A. 74, 75). 


The female plaintiff denied ever having sustained a 
fall or other injury directly to the right knee prior to 
hospitalization, July 21, 1949. 


Plaintiff produced an expert witness, Doctor Otto 
Anderson Engh, who testified he had never heard of an 
aspiration of the knee joint producing a fracture (J.A. 
130); that blood in the fluid can occur from an injury 
or, sometimes, because a person is a bleeder, but that 
there was no evidence that the female plaintiff in this 
ease was a bleeder (J.A. 130, 181). 
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Defendant Inglehart, called as a witness for the plain- 
tiff, testified that the procedures used could not possibly 
cause and did not cause the fracture of the condyle dis- 
closed by the X-ray pictures taken July 28, 1949 (J.A. 
119). He testified also that such fracture could not be 
produced by such motions as were described during the 
cross-examination by plaintiffs’ counsel, Mr. Davis (J.A. 
119); also that the blood in the serum showed that the 
bone involvement (fracture) was an old condition and had 
occurred prior to her admission to the hospital July 21, 
1949 (J.A. 122); also that the preexisting fracture was 
the cause of the thrombo-phlebitis which was present 
upon her admission to the hospital (J.A. 115, 116, 121, 
122, 124). 


There was considerable other testimony produced by 
the plaintiff with respect to numerous details, none of 
which are pertinent to the issue as to the cause of her 
fracture or relationship of walking in the walker and 
any possible aggravation of the fracture. 


As to the matter of aggravation, the only pertinent 
testimony was from plaintiffs’ witness Doctor Edgar Me- 
Peak, Roentgenologist, who testified that the series of 
X-rays showed no change in the position of the fractured 
fragments and did show progressive healing to the point 
of good, solid bony union (J.A. 74, 75). 


It is beside the point that this case had been previously 
tried and resulted in a verdict for plaintiffs, which was 
set aside upon defendants’ motion for a new trial. It is 
perhaps of some importance that the previous trial judge 
expressed the opinion that the female plaintiff’s leg could 
not have been broken as she claimed (by negligence of the 
defendants m surgically expirating fluid from the knee 
j0mt capsule). (Italics ours). 


We do not have the record of the previous trial and 
do not know the state of the evidence as produced in that 
proceeding. However, the state of the evidence in the 
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instant proceeding was such, as related above, that the 
case should not have been permitted to go to the jury. 


The doctrine of res wsa loquitur could not properly be 
applied in this case. The directed verdicts in favor of 
both defendants were properly granted. 


SUMMARY OF ARGUMENT 


In this case, the plaintiff was admitted to the hospital 
for medical care and treatment of an obvious condition of 
thrombo phlebitis of the entire lower right leg, including 
the knee area, which condition at the time of her admis- 
sion was of unknown origin. Following one week of bed 
rest and treatment of the condition, including surgical 
aspiration of fluid from the knee joint capsule, it was dis- 
covered by X-ray procedures that plaintiff had a bone in- 
volvement which consisted of a fracture of the mesial side 
of the internal condyle of the tibia. The plaintiff in charg- 
ing and complaining that the said fracture was caused by 
the negligence of the surgeon who performed the aspira- 
tion must prove by affirmative, competent evidence: 


(a). That the surgical procedures were negligently 
performed in that, in some manner or particular, the 
procedures departed from the accepted and customary 
practice; and 


(b). That such departure from the accepted and cus- 
tomary standards of procedure caused the injuries and 
conditions complained of. 


ARGUMENT 


In this case the doctrine of res ipsa loquitur does not 
apply in this jurisdiction. (See Ewing v. Goode, 78 Fed. 
442, 443; Sweeney v. Erving, 35 App. D.C. 57; Rogers v. 
Lawson, 83 U.S. App. D.C., 281). 


Having alleged and undertaken to prove specific negli- 
gence in any case, malpractice or otherwise, the doctrine 
of res ipsa loquitur is not available to a plaintiff. (See 
Sullivan v. Capital Traction Company, 34 App. D.C. 358, 
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371, wherein the court after discussing burden of proof 
and the doctrine of res ipsa loquitur, stated: 


“As we had occasion to intimate in a recent case 
(Jaquette v. Capital Traction Co. present term, ante, 
41) a different rule as to the sifting of proof applies 
in a case where, as in the case at bar, the plaintiff 
alleges in a declaration the specific facts upon which 
he relies to establish the negligence of the defendant 4 
where these facts are within the knowledge of the 
plaintiff, and they affirmatively appear in his declara- 
tion, he assumes the burden of proof of establishing 
negligence as a basis for recovery. In such case the 
plaintiff cannot establish a prima facie case calling 
for rebuttal or explanation by the defendant, by 
merely proving that he was a passenger and the 
occurrence of the accident by which he was injured.”) 


The court went on to explain the rationale of the rule 
denying the application of the doctrine of res tpsa loquitur 
when the plaintiff knows what happened, alleges and 
undertakes to prove specific acts of negligence. 


Referring back to the Jaquette Case, the court sus- 
tained and adopted the following pronouncement (33 App. 
D.C., 33): 


“Tt is unnecessary to consider further the allega- 
tions of the declaration and the facts as shown by 
the evidence, except to suggest that, in an action of 
this kind, where the negligent acts are alleged, it is 
‘incumbent upon the plaintiff to sustain the averments 
by affirmative proof.” 


And further: 


“That when the plaintiff chooses to allege in his 
petition the specific acts of negligence of which he 
complains, he assumes the burden of proving them, 
and as in other cases must recover, if at all, upon 
the negligence pleaded.” 


We are aware of no case in this jurisdiction which has 
changed or modified this rule. See Loketch v. Capital 
Transit Company, U.S. App. D.C., No. 13123, decided 
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July 3, 1957, in which the court said: 


“That the evidence negating the res ipsa loquitur 
of defendant’s liability emanates from the plaintiff 
rather than the defendant may be unusual, but it is 
immaterial.” 

The evidence in this case discloses beyond any doubt 
that the plaintiff was entered in defendant’s hospital as 
a patient with a preexisting condition of thrombo-phle- 
bitis in the right leg, including the knee (J.A. 21, 22, 24). 
Female plaintiff testified on cross-examination, corrobo- 
rated by the hospital record, that she was given medica- 
tion for pain (J.A. 50, 51). Also, that the day she en- 
tered the hospital, July 21, 1949, her leg was greatly and 
badly swollen from the foot up and into the knee, and 
was inflamed (J.A. 51). 


There was not a scintilla of evidence or testimony of- 
fered by the plaintiff to prove the cause of the thrombo- 
phlebitis which existed prior to admission to the hospital. 
However, plaintiff’s evidence did disclose that after a 
week of bed rest and treatment the swelling in the leg 
diminished every place except in the knee, and the knee 
remained swollen (J.A. 113). 


A vaseular specialist who examined the plaintiff be- 
lieved there might be an underlying, acute inflammation 
which had caused the thrombo-phlebitis (J.A. 113). De- 
cision to aspirate the fluid from the knee joint area re- 
sulted from a consultation among the physicians. It was 
a diagnostic procedure undertaken because the consulting 
doctors felt or believed that there was a underlying cause 
of the persistent knee area swelling (J.A. 115). 


Plaintiffs’ evidence further showed that the fluid with- 
drawn was a definite aid in diagnosis (J.A. 115), and that 
as a result of the diagnostic indications of the type of 
fluid withdrawn it was decided to take X-ray pictures. 
The X-ray pictures were taken because the fluid indicated 
underlying bone involvement and an old condition within 
the knee (J.A. 116). 
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The X-ray pictures disclosed that there was such an 
underlying involvement, as the doctors suspected and as 
indicated by the serous sanguinous fluid taken from the 
knee joint capsule. 


The diagnosis of plaintiff’s condition and determination 
of the cause of the preexisting thrombo-phlebitis was 
accomplished following multiple procedures: First, exam- 
ination of the persistently swollen knee area and suspicion 
of some underlying cause; second, surgical aspiration of 
the knee joint capsule fluid for examination and diag- 
nostic aid; third, examination and judgment of the impli- 
cations of the bloody fluid; and, fourth, X-ray pictures 
to determine whether the indications of the bloody fluid 
were correct. 


This was a case entirely governed and controlled by 
the case of Ewing v. Goode, 78 Fed. 442, in which the 
Court said: 


- “Before the plaintiff can recover she must show by 
affirmative evidence, first, that the defendant was 
unskillful or negligent; and second, that this want 
of skill or care caused injury to the plaintiff. If 
either element is lacking in her proof she has pre- 
sented no case for the consideration of the jury. The 
naked facts that defendant performed operations on 
her eye (knee) and that pain followed, and that sub- 
sequently the eye was in such a bad condition that it 
had to be extracted, (the knee jomt area was dis- 
covered to have a fracture and required treatment) 
established neither the neglect of unskilfulness of the 
treatment or the cause or connection between it and 
the unfortunate event.” (Italics ours). 


This Court has cited with approval the above statement 
of law too frequently to undertake to cite all of the cases. 
Beginning with Cayton v. English, 57 App. D.C. 324, the 
Court has many times reaffirmed and applied the Ewing 
v. Goode statement of the basic law. 


It is true that this Court has indicated that in many 
medical malpractice cases expert medical testimony is 
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not required in order that the plaintiff prove a prima 
facie case or even recover a verdict and judgment. How- 
ever, all of those cases deal with facts which make the 
exception to the rule quite obvious and clear. This in- 
stant case is so clearly governed by the general rule 
rather than one of the exceptions, we submit that one 
who runs can see. 


This is not a situation where the female plaintiff, with 
a good healthy leg, was admitted to the hospital and 
after treatment, under anesthesia, was discovered to have 
a fracture of the condyle of the right tibia. On the con- 
trary, it is so patently otherwise that it can bear no 
logical argument, and must rest solely on the bare claim, 
as expressed in appellants’ brief, that this is a case of 
exception to the general rule. 


The female plaintiff entered the hospital with a history 
of previously treated congenital syphilis; also with a 
history of extensive difficulties, including pain, swelling 
and supposed phlebitis in the lower right leg, for a long 
period of time. She was admitted to the hospital with 
a very definite condition of thrombo-phlebitis, evidenced 
by pain, swelling and inflammation in the entire right leg, 
including the knee area. 


At the time of admission the physicians could not 
readily determine the cause of the thrombo-phlebitis. It 
is certain that the plaintiff did not know the cause, and 
the record discloses, with certainty, that plaintiffs’ offered 
no evidence whatsoever as to the cause of the thrombo- 
phlebitis in the right leg. 


The plaintiffs’ entire position in this case is simple; 
that because a fracture was discovered, the cause of which 
she did not know, a jury should be allowed to guess the 
cause of the fracture merely upon the showing to those 
circumstances, plus the plaintiff’s testimony that during 
the surgical procedure she felt a click and was asked if 
the procedure hurt. 
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This is so obviously a medical question that requires 
expert testimony that it seems only necessary to record 
the following established facts: 


_ Having received the female plaintiff into the hospital 
with the history briefly hereinbefore related, suffering 
with a thrombo-phlebitis of the lower right leg, accom- 
panied by pain, swelling, and inflammation, including the 
area of the right knee, it became the medical problem of 
the defendant hospital and physician to treat the symp- 
toms for relief of the patient and to determine the cause 
of the condition existing upon admission. Plaintiff’s evi- 
dence disclosed what was done by the defendant hospital 
and defendant physician to fulfill that medical require- 
ment, namely: 


1. Bed rest and medication for pain. 

2. General medical observation. 

3. Examination by as vascular specialist when the 
bed rest and medical treatment had modified the 
symptoms in the right leg except in the kmee area. 

4, Consultation among the physicians as to what fur- 

ther diagnostic procedures to follow. 

5. Determination to aspirate fluid from the knee joint 
capsule because underlying bone involvement was 
suspected. 

6. Surgical aspiration of the knee joint capsule fluid 
by defendant surgeon Inglehart and an assistant 
in the approved customary manner of procedure. 

7. Examination and interpretation of the content of 
the fluid aspirated. 

8. Judgment surgically and medically that the fluid 
indicated preexisting bone involvement. 

9. The decision and order to take X-ray pictures of 

_ the knee area to determine whether such preexist- 
ing bone involvement did exist as the cause of 
the thrombo-phlebitis. 

10. Examination of the X-ray pictures and determina- 
tion that there was a fracture which did cause the 
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thrombo-phlebitis which patient was suffering be- 
fore admission to the hospital. 

11. Proper and adequate treatment of the fracture, 
resulting in good, solid bony union. 


It must not be concluded that merely because plaintiff 
did not know she had a fracture, which caused the phle- 
bitis, which, in turn, required the hospitalization, means 
legally that jurors may guess as to what caused the 
fracture. 


The medical problem resting upon the defendants was 
to determine the condition with which plaintiff suffered 
at the time of admission and to treat the condition in 
conformity with accepted standards of practice. It should 
need no argument to accept the statement that bed rest 
and medication for the symptomatic pain was required 
and that observation and study to determine the cause 
of the thrombo-phlebitis was the precise problem resting 
with the defendants. The record shows by virtue of 
ample testimony in the plaintiff’s own case, without a 
scintilla of contradicting evidence, that the procedures 
followed were in keeping with customary standards of 
good practice in this jurisdiction; that the procedures 
enabled an accurate diagnosis of the cause of plaintiff’s 
thrombo-phlebitis and that after the cause, namely, the 
fractured condyle of the tibia, was discovered and deter- 
mined adequate and appropriate treatment of the frac- 
tare was conducted, and the fracture was healed. 


As said by this court in McCauly v. Moran, 95 US. 
App. D.C., 89-90 (head note) : 


“In action against doctor, absence of any evidence 
to show that doctor had failed to exercise that de- 
gree of care and skill ordinarily exercised by surgeon 
im locality justified direction of verdict in favor of 

octor. 


And further: 


“We have examined the record and have reached 
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the conclusion that there was no evidence to show 
that the doctor had failed to exercise that degree of 
eare and skill ordinarily exercised by a surgeon in 
this locality. The Trial Court had no alternative but 
to direct a verdict in so far as the doctor was con- 
cerned.” 

All of the evidence in plaintiff’s case indicated pre- 
cisely that the defendant surgeon in this case, Doctor 
Inglehart, performed the surgical aspiration procedures 
required in a proper manner, and that said procedures 
could not possibly have caused plaintiff’s fracture. Plain- 
tiff’s evidence further proved that the procedures did de- 
termine the cause of plaintiff’s preexisting condition, and 
that when determined, in due course, the condition was 
properly treated and healed. 


So far as the case of the plaintiff against the defend- 
ant hospital, as distinguished from the defendant Doctor 
Inglehart, is concerned, the only point upon which there 
could be any further argument advanced by plaintiffs is 
the allegation of aggravation. This point may be viewed 
from one of two approaches: either negligently permitting 
walking without having first determined whether there 
was a fracture present or that it was negligence to permit 
walking in the treatment of the obvious thrombo-phlebitis. 


In either approach it would be necessary to prove that 
under the circumstances existing the hospital authorities 
failed to give the patient such reasonable care and atten- 
tion as the patient’s known condition required, and that 
the treatment of patient-plaintiff did not meet the degree, 
care, skill and diligence customarily exercised by hospitals 
generally in this community. 


Also, plaintiff would be required to prove that such 
failure of treatment actually caused and produced dam- 
aging results. 
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Nowhere in plaintiff’s case is there the slightest evi- 
dence that during the course of treatment of thrombo- 
phlebitis as existed in female plaintiff’s right leg that it 
was improper to have her walk in a therapy room in a 
walker. It is significant that in examination of plaintiffs’ 
expert witness, Doctor Engh, plaintiff’s counsel asked a 
quite lengthy hypothetical question but failed entirely to 
mention anything about the matter of plaintiff’s walking 
in the walker, and further failed entirely to touch upon 
the question of possible aggravation of the preexisting 
fracture; and failed in any manner whatsoever to touch 
upon the question of whether it was in keeping with 
proper treatment to permit walking in the walker in 
the presence of or as part of the treatment of thrombo- 
phlebitis. 

This court stated in Garfield Hospital v. Marshall, 92 
U.S. Apps. D.C., 239: 


“In general it is the duty of a private hospital to 
give a patient such reasonable care and attention as 
the patient’s known condition requires. The duty is 
measured by the degree of care, skill and diligence 
customarily exercised by the hospitals generally in 
the community and by the express or implied con- 
tract with the patient.” 

Examining the record of the testimony in evidence in 
plaintiffs’ case, we fail to find any direct evidence what- 
soever that defendants departed from the usual and cus- 
tomary standards of proper treatment to the plaintiff for 
the condition for which she was entered into the hos- 
pital. There is no evidence to challenge or contradict the 
testimony of plaintiff’s own witnesses that the thrombo- 
phlebitis of the right leg and knee area was caused by 
a@ preexisting underlying bone involvement, which was 
determined by competent and adequate procedures to be 
a fracture of the mesial side of the internal condyle of 
the right tibia. There is utterly no evidence in plain- 
tiff’s case as to any other possible cause of the thrombo- 
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phlebitis; and the positive, affirmative competent evidence 
in plaintiff’s case denies that any of the procedures in- 
voked by the defendants could possibly have caused the 
fracture which was found to exist upon X-ray examina- 
tion. Plaintiff’s case is entirely devoid of any competent 
testimony or evidence to support the claim of aggrava- 
tion. 


CONCLUSION 


There being no evidence whatsoever in plaintiffs’ case 
that defendants in any manner violated or departed from 
the' customarily accepted standards of practice in treating 
the condition for which female plaintiff was admitted to 
the hospital, and there being no evidence whatsoever in 
plaintiffs’ case to challenge the medical opinions advanced 
by plaintiffs’ own witnesses that the condition of thrombo- 
phlebitis, for which plaintiff was admitted to the hospital 
and treated by defendants, was caused by a preexisting 
underlying bone involvement, and there being an entire 
lack of evidence in plaintiffs’ case to support plaintiffs’ 
claim that the thrombo-phlebitis which existed upon ad- 
mission to the hospital was caused by some other condi- 
tion that the preexisting fracture and underlying bone 
involvement; and a complete failure of evidence in plain- 
tiffs’ case as to whether such fracture was or could be 
caused by the procedures and treatment administered by 
defendants, and a further complete failure of any evi- 
dence tending to prove plaintiffs’ claim of aggravation, 
the Trial Court did not err in directing a verdict in favor 
of both defendants, and accordingly, the directed verdicts 
should be affirmed. 


H. Mason WE tc, 
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Investment Building, 
Washington, D.C. 
Attorneys for Appellees. 














